Florida State University College of Law

Scholarship Repository
Staff Analysis

Florida Legislative Documents

1974

Session Law 74-106
Florida Senate & House of Representatives

Follow this and additional works at: https://ir.law.fsu.edu/staff-analysis
Part of the Legislation Commons

Recommended Citation
House of Representatives, Florida Senate &, "Session Law 74-106" (1974). Staff Analysis. 128.
https://ir.law.fsu.edu/staff-analysis/128

This Article is brought to you for free and open access by the Florida Legislative Documents at Scholarship
Repository. It has been accepted for inclusion in Staff Analysis by an authorized administrator of Scholarship
Repository. For more information, please contact efarrell@law.fsu.edu.

"B" - SESSION LAW ABSTRACT
..-·· ·--1 s..e'ssTo_n_LEGISLATIVE
SUPPLEMENT
------------- ----· LOF

Year
#pp
l
13
'.
�
-2
712
Cite
�
'i
�';
..121':f:__. pw No.- 'i 'f_:::-../�----,. ___________
7
I
Prime
Sponso.r .
Comp. /Sim.
S6.8!7
Bills
_B_i__ll#.1£6__':f-oS-o r(7_ ...I,�, a_,,.,
s
JLMC Hist. r ena€e
#pp
'House
(}
p
0
o.#s �/
I I
Leq • C i tes PP • #s / S- i
Previous
Senate
Committee
------------------------ ------- versions? /q-J 3 : 1/fj 997 ,c,._p1
of Ref.
if�
� 513.
0-u ,,,/,, ;.1;, J. 0'f 7.<s -/,/I{. f'?J) (/,f 7ii - fl� W 5o)I
(z)
t3Z3
I
.._._...
(/
(J
.,.,Comrni ttee Records
Docation Cite #QP__
Record Series: Folder Title, etc.
H/S Committee Year

i

5

..

'I

"
l'

,,

H

. Ckct,
(I

,,

A,

I/"

-i•-lL

1

"

"
..,

r-�G\ \
\},\, � J ·;,

l'

,,

--�

(ei j) 1q74 I- ((

,,

[I

,1..

)41J C3 , :
C.

'?

lL

fl1__;_1_& vc
(,i

{&-1,�

V

..f

V

ICJ7"3 r:, 1-·u

"

LIL-,

f/B_ qqJ
H,t3 l/ CS C 1

''

Ci / ('

[

\

Hr

I

---- -"

I

,.

'.J (_

'v

��u

(

Date

?

H/S Floor

- -�---�)<

----

- - -- -�- ------ - - ----- --

I(,;<_______

Iq

I

2. o (..I

---

-

·-....,_

...

I

'I

:.-______ J...

Jj_
/

;q/'-1-22

·"-------·- ---- �
Tape Recordings
Committee/subcommittee

"·/

/9 '2a 2-

;q-;-::;. J/1''/ s ·-

Senate/House Journals
·--·· . - - -------�-?
Page
#pp

_d_

2-J..��':'-f-- ·--- ··-

;s

� '(' )

-Page

--- -- --

I�/--�.:..1. ------·· -

t/},t..<) 5" e3 . f3__L�)-

/C(7<.f
/An 1 Prd-, 'ori r: Jk II Ju
- ---·- -

,,

.Jt

,-;·r3.7..;--

I

V

j3ci '?'

s S. s r 7

,:µ,,1.. f -{/c/_c_: --- r t _;,,, c.:::...,__

.c Lu ..:e.c.

.· l :· C

I

.

------\

---·------------------ #-- - --pp
Date

~ -�---·--

Date

---Cite
# Tapes Location·
--- - --·- -- -- -·-

--------- ---- -- ---- -- - ---- - -------- -- - --- . - --Other Documentation
Record ·series title, folder title, etc.
,(_
1
7 � I ,J7.
' ',,fl' '
1,., (,1,t_: ( { i ,- ( _c... I1.-7;::,
t
ltPC :;-!. :::{, l"';;c-,,
F LI(
'

I

kV-f

.'�.�
--- ------ ...
---- . - --- --

-

i 5-t:,)

----

- ---

-- - - ---- ------------ ----

{

--------. -------------

-�- --- -- -------- - ---

,-

-

I

I

---·-·---·-

------------------ ------- ----- -----

•··-•

--- - .

-

-

--------Cite
Location
---- - -- ---- - - _tPP t, i;j(l �2/�
ff!:_
...

I

----

----

---- ·~·------- -----

--------- - - .. --------- -- �-· -

..J

.

�

'

R,F. ftfQtJEST #g.

: 1.e- GISLA TJVE I#rENr
SEAP.Cf/ /?£CORO ..

�

si17

t/tfc/

Su8-;f£CT/

rro � c.cv{ e..

FL. S'VITc/Ylfs Al'c>.

� 2 · ··

7

..

BILL HIST OP. Y
--

11cr10/I/
(c V,l"1M1

p,1re

s/1-,
---..

/""7ecJ,

__,,_- •--:- -:.

·::7• -__ ..;;.-• ----'- --

--�}It

.!h- 2? .

...

-

_..,. ____

p/,$S'ld
-..

/,-.;

--

/VV
--

m=-

1:::w.1 ,.

COM"1/T7Ge �_!E§

,..

l.AW /l/vm.6PA

-

---

SG.r.s1tM1

- !91t/·.

Sl"7/l./f/f $11.1, #t>.

..

Ac rn,/1/
·•

(e,-.�,..,dtv-,. /k,j_A.; ---·---- --·- ----

-� -

-

---

�

--- -

N.> {c>,..,,"1

-- .

-·

,' fr.,.e.

RECORDS AVAll//.b'L£
�

..

l-l-4as-�
11-106,

�- � ';::.":�.:!F�-���

81 U-,- Jvcl.'<t'.t.,J

11�;/ft'

5 -1,..,,,, I c:. �

OIL.L N§::!M8e!3.

/)'9TE

__.,_-�--�-..---

-----

�:&:..""%...:.::.......·

C Q"1l',f,V/D'(�

..

Xr-ROX P. I

..'t!'!�---=-----

__.... -

RG

--------------

$F!?l£S

----

IJ'o7-

{fll.1.. ;::It ES

r#p_t1:.se.

Jt{ d r_:;. I A Py·

h 1-e..

Z1 JI
_<vb).,-(-f

:zc
___·· ·-···· -11 - --422..
-.. ----· ------

lfiJ5"o_ __ � 1--<lt_ :5_ ,,,,,r:z;,,
_ E", l £_ (wt"'/,, 8,><) _ lf.1,,-. _ 'X.tJ.__
'-!.

7 __

---I
:-----;---i----+----+---I--:-::-Po-:R-:-:T-H-::::l�lc".-::::
::-:-M-;-::;-=--A-:=-:G:-:
::S
_/ 1]"=::E�l::
0 _P1
"'J--=c-=-M
'S�r;--::;Su-:
'P/1.-:-::
t:.
P.

-----·

. . ···----··--··· ---

--

-

..

·-

·---

,

__

--=

Is') -- _'} --(o
-- -�i
.. \ cs
.--......------ �
..

J__o

�/(

----

Co��,,,../lW ,9,L;- 1oi L ; Nv;.:,--;-:;it ··-,_ s'i:'s9;,tMI --:

.. �-/:�GISLATJVE 1.#TGNr
SEARCH /?EC�F{_O _,I s1.1o"JECT:
�

fL/-

proWLl/JdJL-

.-

· -,z;;S<t/1.
;-��S"� ...: -• '°s

-#--......f.--'.F1.-'-.---' c......: c._Tu.....,_==--M-O-.
.5T. "!J

i':ll!S

11>7/l,/l/f.

$Ill, Ho.

.

.. .

8ILL HISTORY

I
/);:/TE
.
.G'Jµtf<�--·-- ----------�-- - -

.

.

RECORDS AVAJLl}IJLE
_.�:..4,WJJ

-W&ce'!

c.:-=-•o

-���

CCM/t1/,7PA' �t>GS

I

.

_Ii 3P7

I?' 316

t----i

----

I SI.IIJJ'J:CT/NISC I F.11.ES
I
-----· · ····•-

-- ---� .

--�-~--· ----------·--...---- - --· ---- ------- ---------

·-

-

-

· • ·- · · -

·-

j-·-____ ____ - - -· ·•·- --··----------··
'

---

,.

....

.

-------------------

- - - ------

LEGISLATIVE SUPPLEMENT "B" - SESSION LAW ABSTRACT
Sess. Law#

Sec. #

Prime Bill#

Comp./Sim. Bills

JVfC Senate
Hist.
Cites House

�A.�-

l'f 71./

COMMITTEE RECORDS

Record Series:

H/S c/f

?

Folder title, etc.

Loe. Cite

aP c..,,. h1 , - ta.C I )tj '?$. 7,·
,;(, ,.(�-(.

□
Page#

al-,&, f✓� s

Comms. Senate
of
Ref. House

H/S Committee Year

H

�

LOF cite

..,

11/'-1:z.z..

/1

I

continued on reverse

Senate/House Journals

Date

Page#

Committee/Floor Tapes

Committee/subcommittee name

Other Documentation

Record Series Title, folder title, etc.

Date

Date

?

#

Location Cite

Location Cite

H/S Committee Year

I

COMMITTEE RECORDS (continued)

Folder title, etc.

Record Series:

Loe. Cite

I

NOTES

Pt,,{lc.,

lo

f-1,t);; 0 '5 2

I

I

f3flk I,-: /nt$f5 ,-te•s:fa�/fZ.f-Tatttsfev ,iuridtd, JC/1/0 � 71
I

Tn,t'e,fs

'PO!Av .. over

I

'V

/1(,f 7C
►

UNIFORM
PROBATE CODE

OFFICIAL TEXT

S T. P A tr :r., :M: I If If.

WEST PUBLISHING 00.

ri�prc;dvc:;;o bv
'' ,_ CfllDA SYtl..,E ARC.riVEB
Df.PJl,f-lTME,'1T ()t= STATE
RA GRAY B:Jit..OIN"
;.:,.,aha:sst!t9, Flor,ch, �32309.,:;,::,J)
.. i!rles__,,__ Ca<con ___

3-701

UNIFORM PROBATE CODE

Art. 3

PART 7

DUTIES AND POWERS OF PERSONAL
REPRESENTATIVES
Section 3-701. [Time of Accrual of Duties and Powers.]
The duties and powers of a personal representative commence
upon his appointment. The powers of a personal representative
relate back in time to give acts by the person appointed which
are beneficial to the estate occurring prior to appointment the
same effect as those occurring thereafter. Prior to ap
pointment, a person named executor in a will may carry out
written instructions of the decedent relating to his body,
funeral and burial arrangements. A personal representative
may ratify and accept acts on behalf of the estate done by
others where the acts would have been proper for a personal
representative.
COMMENT
This section codifies the doc inate technical questions that
trine that the authority of a might arise concerning the va
personal representative relates lidity of acts done by others prior
back to death from the moment it to appointment. Section 3-715
arises. It also makes it clear that (21) relates to delegation of au
authority of a personal repre thority after appointment. The
sentative stems from his appoint third sentence accepts an idea
ment. The sentence concerning found in the Illinois Probate Act,
ratification is designed to elim- § 79 [S.H.A. ch. 3, § 79].

Section 3-702. [Priority Among Different Letters.]
A person to whom general letters are issued first has
exclusive authority under the letters until his appointment is
terminated or modified. If, through error, general letters are
afterwards issued to another, the first appointed representative
may recover any property of the estate in) the hands of the
representative subsequently appointed, but the acts of the latter
done in good faith before notice of the first letters are not void
for want of validity of appointment.
COMMENT
The qualification relating to exclusive authority of one with
"modification" of an appointment letters upon later appointment of
is intended to refer to the change a co-representative or of a special
that may occur in respect to the administrator. The sentence con-
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cerning erroneous dual appoint
ment is derived from recent New
York legislation. See Section 704,
Surrogate's Court Procedure Act
[McKinney's SCPA 704].
Erroneous appointment of a
second personal representative is
possible if formal proceedings af
ter notice are employed. It
might be desirable for a state to
promulgate a system whereby a

3-703

notation of letters issued by each
county probate office would be
relayed to a central record keep
ing office which, in turn could
indicate to any other office wheth
er letters for a particular
decedent, perhaps identified by
social security number, had been
issued previously. The problem
can arise even though notice to
known interested persons and by
publication is involved.

Section 3-703. [General Duties; Relation and Liability to
Persons Interested in Estate; Standing to
Sue.]
(a) A personal representative is a fiduciary who shall observe
the standards of care applicable to trustees as described by
Section 7-302. A personal representative is under a duty to
settle and distribute the estate of the decedent in accordance
with the terms of any probated and effective will and this
Code, and as expeditiously and efficiently as is consistent with
the best interests of the estate. He shall use the authority
conferred upon him by this Code, the terms of the will, if any,
and any order in proceedings to which he is party for the best
interests of successors to the estate.
(b) A personal representative shall not be surcharged for acts
of administration or distribution if the conduct in question was
authorized at the time. Subject to other obligations of
administration, an informally probated will is authority to
administer and distribute the estate according to its terms. An
order of appointment of a personal representative, whether
issued in informal or formal proceedings, is authority to
distribute apparently intestate assets to the heirs of the
decedent if, at the time of distribution, the personal rep
resentative is not aware of a pending testacy proceeding, a
proceeding to vacate an order entered in an earlier testacy
proceeding, a formal proceeding questioning bis appointment or
fitness to continue, or a supervised administration proceeding.
Nothing in this section affects the duty of the personal
representative to administer and distribute the estate in
accordance with the rights of claimants, the surviving spouse,
any minor and dependent children and any pretermitted child
of the decedent as described elsewhere in this Code.
(c) Except as to proceedings which do not survive the death
of the decedent, a personal representative of a decedent
131
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domiciled in this state at his death has the same standing to
sue and be sued in the courts of this state and the courts of
any other jurisdiction as his decedent had immediately prior to
death.

COMMENT
This and the next section are cation or an order appointing him
especially important sections for to administer which is issued in
even
proceedings
they state the basic theory un no-notice
derlying the duties and powers of though proceedings occurring lat
personal representatives. Wheth er may change the assumption as
er or not a personal represent to whether the decedent died
ative is supervised, this section testate or intestate. See Section
applies to describe the relation 3-302 concerning the status of a
ship he bears to interested par will probated without notice and
ties. If a supervised represent Section 3-102 concerning the in
ative is appointed, or if super effectiveness of an unprobated
vision of a previously appointed will. However, it does not follow
personal representative is or from the fact that the personal
dered, an additional obligation to representative distributed under
the court is created. See Section authority that the distributees
may not be liable to restore the
3-501.
property or values received if the
The fundamental responsibility assumption concerning testacy is
is that of a trustee. Unlike many later changed.
See Sections
trustees, a personal representa 3-909 and 3-1004. Thus, a dis
tive's authority is derived from tribution may be "authorized at
appointment by the public agency the time" within the meaning of
known as the Court. But, the this section, but be "improper"
Code also makes it clear that the under the latter section.
personal representative, in spite
Paragraph (c) is designed to
of the source of his authority, is
to proceed with the administra reduce or eliminate differences in
tion, settlement and distribution the amenability to suit of per
of the estate by use of statutory sonal representatives appointed
powers and in accordance with under this Code and under tra
statutory directions. See Sections ditional assumptions. Also, the
3-107 and 3-704. Subsection (b) subsection states that so far as
is particularly important, for it the law of the appointing forum
ties the question of personal li is concerned, personal represent
ability for administrative or dis atives are subject to suit in other
tributive acts to the question of jurisdictions. It, 1 together with
whether the act was "authorized various provisions of Article IV,
at the time". Thus, a personal are designed to eliminate many of
representative may rely upon and the present reasons for ancillary
be protected by a will which has administrations.
been probated without adjudi-

132
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3-705

Section 3-704. [Personal Representative to Proceed Without
Court Order; Exception.]
A personal representative shall proceed expeditiously with the
settlement and distribution of a decedent's estate and, except as
otherwise specified or ordered in regard to a supervised
personal representative, do so without adjudication, order, or
direction of the Court, but he may invoke the jurisdiction of the
Court, in proceedings authorized by this Code, to resolve
questions concerning the estate or its administration.
COMMENT
This section is intended to con- initiated for any purpose other
fer authority on the personal rep than those covered by more ex
resentative to initiate a proceed plicit provisions dealing with
ing at any time when it is testacy proceedings, proceedings
necessary to resolve a question for supervised administration,
relating to administration. Sec proceedings concerning disputed
tion 3-105 grants broad subject claims and proceedings to close
matter jurisdiction to the probate estates.
court which covers a proceeding

Section 3-705.

[Duty of Personal Representative; Informa
tion to Heirs and Devisees.]

Not later than 80 days after his appointment every personal
representative, except any special administrator, shall give
information of his appointment to the heirs and devisees,
including, if there has been no formal testacy proceeding and if
the personal representative was appointed on the assumption
that the decedent died intestate, the devisees in any will
mentioned in the application for appointment of a personal
representative. The information shall be delivered or sent by
ordinary mail to each of the heirs and devisees whose address is
reasonably available to the personal representative. The duty
does not extend to require information to persons who have
been adjudicated in a prior formal testacy proceeding to have
no interest in the estate. The information I shall include the
name and address of the personal representative, indicate that
it is being sent to persons who have or may have some interest
in the estate being administered, indicate whether bond has
been filed, and describe the court where papers relating to the
estate are on file. The personal representative's failure to give
this information is a breach of his duty to the persons
concerned but does not affect the validity of his appointment,
his powers or other duties. A personal representative may

133
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inform other persons of his appointment by delivery or ordinary
first class mail.
COMMENT

This section requires the per
sonal representative to inform per
sons who appear to have an
interest in the estate as it is
being administered, of his ap
pointment. Also, it requires the
personal representative to give
notice to persons who appear to
be disinherited by the assumption
concerning testacy under which
the personal representative was
appointed. The communication in
volved is not to be confused with
the notice reQuirements relating
to litigation. The duty applies
even though there may have been
a prior testacy proceeding after
notice, except that persons who
have been adjudicated to be with
out interest in the estate are
excluded. The rights, if any, of
persons in regard to estates can
not be cut off completely except
by the running of the three year
statute of limitations provided in
Section 3-108, or by a formal

judicial proceeding which will in
clude full notice to all interested
persons. The interests of some
persons may be shifted from
rights to specific property of the
decedent to the proceeds from
sale thereof, or to rights to values
received by distributees. How
ever, such a shift of protected
interest from one thing to an
other, or to funds or obligations,
is not new in relation to trust
beneficiaries. A personal rep
resentative may initiate formal
proceedings to determine whether
persons, other than those ap
pearing to have interests, may be
interested in the estate, under
Section 3-401 or, in connection
with a formal closing, as provided
by Section 3-1001.
No information or notice is
required by this section if no
personal representative is appoint
ed.

Section 3-706. [Duty of Personal Representative; Inventory
and Appraisement.]
Within 3 months after his appointment, a personal rep
resentative, who is not a special administrator or a successor to
another representative who has previously discharged this duty,
shall prepare and file or mail an inventory of property owned
by the decedent at the time of his death, listing it with
reasonable detail, and indicating as to each listed item, its fair
market value as of the date of the decedent's death, and the
type and amount of any encumbrance that may exist with
referenee to any item.

134
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3-708

The personal representative shall send a copy of the
inventory to interested persons who request it, or he may file
the ot"iginal of the inventory with the court.

COMMENT

This and the following sections
eliminate the practice now re
quired by many probate statutes
under which the judge is involved
in the selection of appraisers. If
personal
the
representative
breaches his duty concerning the
inventory, he may be removed.
Section 3-611. Or, an interested
person seeking to surcharge a
personal representative for losses
incurred as a result of his ad
ministration might be able to
take advantage of any breach of
duty concerning inventory. The
section provides two ways in
which a personal representative
may handle an inventory. If the
personal representative elects to
send copies to all interested per-

sons who request it, information
concerning the assets of the es
tate need not become a part of
the records of the probate court.
The alternative procedure is to
file the inventory with the court.
This procedure would be indicated
in estates with large numbers of
interested persons, where the bur
den of sending copies to all would
be substantial. The Court's role
in respect to the second alter
native is simply to receive and
file the inventory with the file
relating to the estate. See 3-204,
which permits any interested per
son to demand notice of any
document relating to an estate
which may be filed with the
Court.

Section 3-707. [Employment of Appraisers.]
The personal representative may employ a qualified and
disinterested appraiser to assist him in ascertaining the fair
market value as of the date of the decedent's death of any
asset the value of which may be subject to reasonable doubt.
Different persons may be employed to appraise different kinds
of assets included in the estate. The names and addresses of
any appraiser shall be indicated on the inventory with the item
or items he appraised.
Section 3-708. [Duty of Personal Representative; Supplementary Inventory.]
j
If any property not included in the original inventory comes
to the knowledge of a personal representative or if the personal
representative learns that the value or description indicated in
the original inventory for any item is erroneous or misleading,
he shall make a supplementary inventory or appraisement
showing the market value as of the date of the decedent's
death of the new item or the revised market value or
descriptions, and the appraisers or other data relied upon, if
Uniform Probate Code Pamph.-11
135
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any, and file it with the Court if the original inventory was
filed, or furnish copies thereof or information thereof to persons
interested in the new information.
Section 3-709. [Duty of Personal Representative; Possession
of Estate.]
Except as otherwise provided by a decedent's will, every
personal representative has a right to, and shall take possession
or control of, the decedent's property, except that any real
property or tangible personal property may be left with or
surrendered to the person presumptively entitled thereto unless
or until, in the judgment of the personal representative,
possession of the property by him will be necessary for purposes
of administration. The request by ,a personal representative for
delivery of any property possessed by an heir or devisee is
conclusive evidence, in any action against the heir or devisee
for possession thereof, that the possession of the property by
the personal representative is necessary for purposes of
administration. The personal representative shall pay taxes on,
and take all steps reasonably necessary for the management,
protection and preservation of, the estate in his possession. He
may maintain an action to recover possession of property or to
determine the title thereto.
COMMENT
Section 3-101 provides for the session that he may need to in
devolution of title on death. Sec stitute against an heir or devisee.
tion 3-712 defines the status of It may be possible for an heir or
the personal representative with devisee to question the judgment
reference to "title" and "power" of the personal representative in
in a way that should make it later action for surcharge for
unnecessary to discuss the "title" breach of fiduciary duty, but this
to decedent's assets which his possibility should not interfere
personal representative acquires. with the personal representative's
This section deals with the per administrative authority as it re
sonal representative's duty and lates to possession of the estate.
right to possess assets. It pro
This Code follows the Model
ceeds from the assumption that it
is desirable whenever possible to Probate Code in i-egard to part
avoid disruption of possession of nership interests. In the intro
the decedent's assets by his dev duction to the Model Probate
isees or heirs. But, if the person Code, the following appears at p.
al representative decides that pos 22:
session of an asset is necessary or
desirable for purposes of admin"No provisions for the administration of partnership esistration, his judgment is made
tates when a partner dies have
conclusive in any action for pos-

136
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been included. Several states
have statutes providing that
unless the surviving partner
files a bond with the probate
court, the personal represent
ative of the deceased partner
may administer the partnership
estate upon giving an addi
tional bond.
Kan.Gen.Stat.
(Supp.1943) §§ 59-1001 to
59-1005;
Mo.Rev.Stat.Ann.
(1942) §§ 81 to 93 [V.A.M.S. §§
473.220 to 473.230]. In these
states the administration of
partnership estates upon the
death of a partner is brought
more or less completely under
the jurisdiction of the probate
court. While the provisions
afford security to parties in in
terest, they have caused compli
cations in the settlement of

3-711

partnership estates and have
produced much litigation. Woe
ner, Administration (3rd ed.,
1923) §§ 128 to 130; annotation,
121 A.L.R. 860. These statutes
have been held to be inconsist
ent with section 37 of the Uni
form Partnership Act providing
for winding up by the surviving
partner. Davis v. Hutchinson
C.C.A. 9th, 1929) 36 F.(2d) 309.
Hence the Model Probate Code
contains no provision regarding
partnership property except for
inclusion in the inventory of the
decedent's proportionate share
of any partnership. See § 120.
However, it is suggested that
the Uniform Partnership Act
should be included in the stat
utes of the states which have
not already enacted it."

Section 3-710. [Power to Avoid Transfers.]
The property liable for the payment of unsecured debts of a
decedent includes all property transferred by him by any means
which is in law void or voidable as against his creditors, and
subject to prior liens, the right to recover this property, so far
as necessary for the payment of unsecured debts of the
decedent, is exclusively in the personal representative.
COMMENT
Model Probate Code section
125, with additions. See, also,
Section 6-201, which saves cred-

itors' rights in regard to non
testamentary transfers effective
at death.
!

Section 3-711. [Powers of Personal Representatives; In Gen
eral.]
Until termination of his appointment a personal repre
sentative has the same power over the title to property of the

estate that an absolute owner would have, in trust however, for
the benefit of the creditors and others interested in the estate.
This power may be exercised without notice, hearing, or order
of court.

137
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COMMENT
The personal representative is change of rights of possession.
given the broadest possible "pow The relationship of the personal
er over title". He receives a representative to the estate is
"power", rather than title, be that of a trustee. Hence, per
.cause the power concept eases the sonal creditors or successors of a
succession of assets which are not personal representative cannot
possessed by the personal rep avail themselves of his title to any
resentative. Thus, if the power is greater extent than is true gen
unexercised prior to its termi erally of creditors and successors
nation, its lapse clears the title of of trustees. Interested persons
devjsees and heirs. Purchasers who are apprehensive of possible
from devisees or heirs who are misuse of power by a personal
"distributees" may be protected representative may secure them
also by Section 8-910. The pow selves by use of the devices
er over title of an absolute owner implicit in the several sections of
is conceived to embrace all pos Parts 1 and 8 of this Article. See
sible transactions which might especially Sections 8-501, 8-605,
result in a conveyance or en 8-607 and 8-611.
cumbrance of assets, or in a
Section 3-712. [Improper Exercise of Power; Breach of Fidu
ciary Duty.]

If the exercise of power concerning the estate is improper,
the personal representative is liable to interested persons for
damage or loss resulting from breach of his fiduciary duty to
the same extent as a trustee of an express trust. The rights of
purchasers and others dealing with a personal representative
shall be determined as provided in Sections 3-713 and 3-714.

COMMENT
An interested person has two encumbering or otherwise affect
principal remedies to forestall a ing title to real property subject
personal representative from com to administration, if properly
mitting a breach of fiduciary recorded under the laws of this
duty. (1) Under Section 3-607 he state, would be effective to pre
may apply to the Court for an vent a purchaser from acquiring
order restraining the personal rep a marketable title under the usu
resentative from performing any al rules relating to itecordation of
specified act or from exercising real property titles.
any power in the course of ad
In addition, Sections 1-302 and
ministration. (2) Under Section
3-611 he may petition the Court 8-105 authorize joinder of third
for an order removing the per persons who may be involved in
contemplated transactions with a
sonal representative.
personal representative in pro
Evidence of a proceeding, or ceedings to restrain a personal
under
Section
order, restraining a personal rep representative
resentative from selling, leasing, 8-607.
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Section 3-713. [Sale, Encumbrance or Transaction Invotving
Conflict of Interest; Voidable; Exceptions.]
Any sale or encumbrance to the personal representative, his
spouse, agent or attorney, or any corporation or trust in which
he has a substantial beneficial interest, or any transaction
which is affected by a substantial conflict of interest on the
part of the personal representative, is voidable by any person
interested in the estate except one who has consented after fair
disclosure, unless
(1) the will or a contract entered into by the decedent
expressly authorized the transaction; or
(2) the transaction is approved by the Court after notice
to interested persons.
COMMENT
If a personal representative vi chasers with actual knowledge of
olates the duty against self-deal the breach. See Section 3-714.
ing described by this section, a The principles of bona fide pur
voidable title to assets sold re chase would protect a purchaser
sults. Other breaches of duty for value without notice of defect
relating to sales of assets will in the seller's title arising from
not cloud titles except as to pur- conflict of interest.

Section 3-714. [Persons Dealing with Personal Represent
ative; Protection.]
A person who in good faith either assists a personal
representative or deals with him for value is protected as if the
personal representative properly exercised his power. The fact
that a person knowingly deals with a personal representative
does not alone require the person to inquire into the existence
of a power or the propriety of its exercise. Except for
restrictions on powers of supervised personal representatives
which are endorsed on letters as provided in Section 3-504, no
provision in any will or order of court purporting to limit the
power of a personal representative is effpctive except as to
persons with actual knowledge thereof. A' person is not bound
to see to the proper application of estate assets paid or
delivered to a personal representative. The protection here
expressed extends to instances in which some procedural
irregularity or jurisdictional defect occurred in proceedings
leading to the issuance of letters, including a case in which the
alleged decedent is found to be alive. The protection here
expressed is not by substitution for that provided by com
parable provisions of the laws relating to commercial trans-
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actions and laws simplifying transfers of securities by fi
duciaries.
COMMENT
This section qualifies the effect ternal Revenue Code [26 U.S.C.A.
of a provision in a will which § 6324].
purports to prohibit sale of prop
The impact of formal recording
erty by a personal representative.
The provisions of a will may systems beyond the usual probate
prescribe the duties of a personal procedure depends upon the par
In states in
representative and subject him to ticular statute.
which
the
recording
system pro
surcharge or other remedies of
vides
for
recording
wills
as mu
interested persons if he disre
gards them. See Section 3-703. niments of title, statutory ad
But, the will's prohibition is not aptation should be made to pro
relevant to the rights of a pur vide that recording of wills
chaser unless he had actual knowl should be postponed until the
edge of its terms. Interested validity has been established by
persons who want to prevent a probate or limitation. Statutory
personal representative from hav limitation to this effect should be
ing the power described here added to statutes which do not so
must use the procedures described provide to avoid conflict with
in Sections 3-501 to 3-505. Each power of the personal represent
state will need to identify the ative during administration. The
relation between this section and purpose of the Code is to make
other statutory provisions creat the deed or instrument of dis
ing liens on estate assets for tribution the usual muniment of
inheritance and other taxes. The title. See Sections 3-907, 3-908,
section cannot control whether a 3-910. However, this is not avail
purchaser takes free of the lien able when no administration has
of unpaid federal estate taxes. occurred and in that event re
Hence, purchasers from personal liance upon general recording stat
representatives appointed pur utes must be had.
suant to this Code will have
If a state continues to permit
to satisfy themselves concerning
wills
to be recorded as muniments
whether estate taxes are paid,
and if not paid, whether the tax of title, the above section would
lien follows the property they are need to be qualified to give effect
acquiring. See section 6234, In- to the notice from recording.

Section 3-715. [Transactions Authorized for Personal Rep
resentatives: Exceptions.]
Except as restricted or otherwise provided by the will or by
an order in a formal proceeding and subject to the priorities
stated in Section 3-902, a personal representative, acting
reasonably for the benefit of the interested persons, may
properly:
(1) retain assets owned by the decedent pending distribution
or liquidation including those in which the representative is
1AO
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personally. interested or which are otherwise improper for trust
investment;
(2) receive assets from fiduciaries, or other sources;

( 3) perform, compromise or refuse performance of the de
cedent's contracts that continue as obligations of the estate,
as he may determine under the circumstances. In performing
enforceable contracts by the decedent to convey or lease land,
the personal representative, among other possible courses of
action, may:
(i) execute and deliver a deed of conveyance for cash
payment of all sums remaining due or the purchaser's note
for the sum remaining due secured by a mortgage or deed
of trust on the land; or
(ii) deliver a deed in escrow with directions that the
proceeds, when paid in accordance with the escrow
agreement, be paid to the successors of the decedent, as
designated in the escrow agreement;
(4) satisfy written charitable pledges of the decedent ir
respective of whether the pledges constituted binding ob
ligations of the decedent or were properly presented as claims,
if in the judgment of the personal representative the decedent
would have wanted the pledges completed under the cir
cumstances;
(5) if funds are not needed to meet debts and expenses
currently payable and are not immediately distributable, deposit
or invest liquid assets of the estate, including moneys received
from the sale of other assets, in federally insured in
terest-bearing accounts, readily marketable secured loan ar
rangements or other prudent investments which would be
reasonable for use by trustees generally;
(6) acquire or dispose of an asset, including land in this or an
other state, for cash or on credit, at public or private sale; and
manage, develop, improve, exchange, partition, change the
character of, or abandon an estate asset ;
(7) make ordinary or extraordinary repairs or alterations in
buildings or other structures, demolish any improvements, raze
existing or erect new party walls or buildings;
(8) subdivide, develop or dedicate land to public use; make
or obtain the vacation of plats and adjust boundaries; or
adjust differences in valuation on exchange or partition by
giving or receiving considerations; or dedicate easements to
public use without consideration;
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(9) enter for any purpose into a lease as lessor or lessee, with
or without option to purchase or renew, for a term within or
extending beyond the period of administration;
(10) enter into a lease or arrangement for exploration and
removal of minerals or other natural resources or enter into a
pooling or unitization agreement;
(11) abandon property when, in the opinion of the personal
representative, it is valueless, or is so encumbered, or 1s m
condition that it is of no benefit to the estate;
(12) vote stocks or other securities in person or by general or
limited proxy;
(13) pay calls, assessments, and other sums chargeable or
accruing against or on account of securities, unless barred by
the provisions relating to claims;
(14) hold a security in the name of a nominee or in other
form without disclosure of the interest of the estate but the
personal representative is liable for any act of the nominee in
connection with the security so held;
(15) insure the assets of the estate against damage, loss and
liability and himself against liability as to third persons;
(16) borrow money with or without security to be repaid
from the estate assets or otherwise; and advance money for the
protection of the estate;
(17) effect a fair and reasonable compromise with any debtor
or obligor, or extend, renew or in any manner modify the terms
of any obligation owing to the estate. If the personal
representative holds a mortgage, pledge or other lien upon
property of another person, he may, in lieu of foreclosure,
accept a conveyance or transfer of encumbered assets from the
owner thereof in satisfaction of the indebtedness secured by
lien;
(18) pay taxes, assessments, compensation of the personal
representative, and other expenses incident to the admin
istration of the estate;
(19) sell or exercise stock subscription or conversion rights;
consent, directly or through a committee or other agent, to the
reorganization, consolidation, merger, dissolution, or liquidation
of a corporation or other business enterprise;
(20) allocate items of income or expense to either estate
income or principal, as permitted or provided by law;

(21) employ persons, including attorneys, auditors, investment
advisors, or agents, even if they are associated with the
1,19
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personal representative, to advise or assist the personal
representative in the performance of his administrative duties;
act without independent investigation upon their recommenda
tions; and instead of acting personally, employ one or more
agents to perform any act of administration, whether or not dis
cretionary;
(22) prosecute or defend claims, or proceedings in any
jurisdiction for the protection of the estate and of the personal
representative in the performance of his duties;
(23) sell, mortgage, or lease any real or personal property of
the estate or any interest therein for cash, credit, or for part
cash and part credit, and with or without security for unpaid
balances;
(24) continue any unincorporated business or venture in
which the decedent was engaged at the time of his death (i) in
the same business form for a period of not more than 4 months
from the date of appointment of a general personal rep
resentative if continuation is a reasonable means of preserving
the value of the business including good will, (ii) in the same
business form for any additional period of time that may be
approved by order of the Court in a formal proceeding to which
the persons interested in the estate are parties; or (iii)
throughout the period of administration if the business is
incorporated by the personal representative and if none of the
probable distributees of the business who are competent adults
object to its incorporation and retention in the estate;
(25) incorporate any business or venture in which the
decedent was engaged at the time of his death;
(26) provide for exoneration of the personal representative
from personal liability in any contract entered into on behalf _of
the estate;
(27) satisfy and settle claims and distribute the estate as
provided in this Code.
COMMENT
This section accepts the as- the intere,ted person. Subject to
sumption of the Uniform Trus- this and to the other qualifi
tee's Powers Act that it is de- cations described by the prelirn
sirable to equip fiduciaries with inary statement, the enumerated
the authority required for the transactions are made authorized
prudent handling of assets and transactions for personal repre
extends it to personal represent- sentatives. Sub-paragraphs (27)
atives. The section requires that and (18) support the other pro
a personal representative act rea- visions of the -code, particularly
sonably and for the benefit of Section 3-704, which contern14.R
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plates that personal represent
atives will proceed with all of the
business of administration with
out court orders.
In part, sub-paragraph (4) in
volves a substantive question of
whether noncontractual charitable
pledges of a decedent can be
honored by his personal repre
sentative. It is believed, how
ever, that it is not desirable from
a practical standpoint to make
much turn on whether a char
itable pledge is, or is not, con
tractual.
Pledges are rarely
made the subject of claims. The
effect of sub-paragraph ( 4) is to
permit the personal represent
ative to discharge pledges where
he believes the decedent would
have wanted him to do so without
exposing himself to surcharge.
The holder of a contractual

Art. 3

pledge may, of course, pursue the
remedies of a creditor. If a
pledge provides that the obli
gation ceases on the death of the
pledgor, no personal represent
ative would be safe in assuming
that the decedent would want the
pledge completed under the cir
cumstances.
Subsection (3) is not intended
to affect the right to perform
ance or to damages of any person
the
with
contracted
who
decedent. To do so would con
stitute an unreasonable interfer
ence with private rights. The
intention of the subsection is
simply to give a personal rep
resentative who is obligated to
carry out a decedent's contracts
the same alternatives in regard to
the contractual duties which the
decedent had prior to his death.

Section 3-716. [Powers and Duties of Successor Personal
Representative.]
A successor personal representative has the same power and
duty as the original personal representative to complete the
administration and distribution of the estate, as expeditiously as
possible, but he shall not exercise any power expressly made
personal to the executor named in the will.

Section 3-717. [Co-representatives; When Joint Action Re
quired.]
If two or more persons are appointed co-representatives and
unless the will provides otherwise, the concurrence of all is
required on all acts connected with the administration and
distribution of the estate. This restriction does not apply when
any co-representative receives and receipts for property due the
estate, when the concurrence of all cannot readily be obtained
in the time reasonably available for emergency action necessary
to preserve the estate, or when a co-representative has been dele
gated to act for the others. Persons dealing with a co-representa
tive if actually unaware that another has been appointed to serve
with him or if advised by the personal representative with whom
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they deal that he has authority to act alone for any of the
reasons mentioned herein, are as fully protected as if the person
with whom they dealt had been the sole personal rep
resentative.
COMMENT
With certain qualifications, this resentative who abdicates his re
section is designed to compel co sponsibility to co-administer the
representatives to agree on all estate by a blanket delegation
matters relating to administration breaches his duty to interested
when circumstances permit. Del persons as described by Section
egation by one to another rep 3-703. Section 3-716(21) author
resentative is a form of con izes some limited delegations,
currence in acts that may result which are reasonable and for the
from the delegation. A co-rep- benefit of interested persons.

Section 3-718. [Powers of Surviving Personal Representative.]

Unless the terms of the will otherwise provide, every power
exercisable by personal co-representatives may be exercised by
the one or more remaining after the appointment of one or more is
terminated, and if one of 2 or more nominated as co-executors
is not appointed, those appointed may exercise all the powers
incident to the office.
COMMENT
Source, Model Probate Code his fiduciaries to be personal, or
section 102. This section applies to be suspended if one or more
where one of two or more co could not function. In regard to
representatives dies, becomes dis co-administrators in intestacy, it
abled or is removed. In regard is based on the idea that the
to co-executors, it is based on the reason for appointing more than
assumption that the decedent one ceases on the death or dis
would not consider the powers of ability of either of them.

Section 3-719. [Compensation of Personal Representative.]

A personal representative is entitled to reasonable com
pensation for his services. If a will provides for compensation
of the personal representative and there is_; no contract with the
decedent regarding compensation, he may renounce the pro
vision before qualifying and be entitled to reasonable com
pensation. A personal representative also may renounce his
right to all or any part of the compensation. A written
renunciation of fee may be filed with the Court.
COMMENT
This section has no bearing on sonal representative who also
the question of whether a per- serves as attorney for the estate
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may receive compensation in
both capacities. If a will pro
vision concerning a fee is framed
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as a condition on the nomination
as personal representative, it
could not be renounced.

Section 3-720. [Expenses in Estate Litigation.]
If any personal representative or person nominated as
personal representative defends or prosecutes any proceeding in

good faith, whether successful or not he is entitled to receive

from the estate his necessary expenses and disbursements
including reasonable attorneys' fees incurred.

COMMENT
Litigation prosecuted by a per petent adults. So, if all persons
sonal representative for the pri possibly interested in the probate
mary purpose of enhancing his of a will, including trustees of
prospects for compensati_on would any trusts created thereby, concur
in directing the named executor
not be in good faith.
to refrain from efforts to probate
A personal representative is a the instrument, he would lose
fiduciary for successors of the standing to proceed. All of these
estate (Section 3-703). Though observations apply with equal
the will naming him may not yet force to the case where the
be probated, the priority for ap named executor of one instru
pointment conferred by Section ment seeks to contest the probate
3-203 on one named executor in a of another instrument. Thus, the
probated will means that the Code changes the idea followed in
person named has an interest, as some jurisdictions that an exec
a fiduciary, in seeking the pro utor lacks standing to contest
bate of the will. Hence, he is an other wills which, if valid, would
interested person within the mean supersede the will naming him,
ing of Sections 3-301 and 3-401. and standing to oppose other
Section 3-912 gives the successors contests that may be mounted
of an estate control over the against the instrument nominat
executor, provided all are com- ing him.

Section 3-721. [Proceedings for Review of Employment of
Agents and Compensation of Personal Rep
resentatives and Employees of Estat�.]
After notice to all interested persons or on petition of an
interested person or on appropriate motion if administration is
supervised, the propriety of employment of any person by a
personal representative including any attorney, auditor, in
vestment advisor or other specialized agent or assistant, the
reasonableness of the compensation of any person so employed,
or the reasonableness of the compensation determined by the
personal representative for his own services, may be reviewed
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by the Court. Any person who has received excessive
compensation from an estate for services rendered may be
ordered to make appropriate refunds.

COMMENT
In view of the broad Juris much existing practice under
diction conferred on the probate which fees are determined by the
court by Section 3-105, descrip court in the first instance.
tion of the special proceeding Hence, it seemed wise to em
authorized by this section might phasize that any interested person
be unnecessary. But, the Code's can get judicial review of fees if
theory that personal represent he desires it. Also, if excessive
atives may fix their own fees and fees have been paid, this section
those of estate attorneys marks provides a quick and efficient
an important departure from remedy.
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l or inquiry is presumed to be dead.

l

2 have occurred at the end of the period unless there is

2
J

CHAPTER 731

4

PART I

5

SHORT TITLE, CONSTRUCTION, GENERAL PROVISIONS

6

9

10

3 sufficient evidence for determining that death occurred
4

5

earlier.

731.104

Verification of documents.--When verification

is required in this code or by rule, every document filed with

731.101

Short title.--This act shall be known and

�

731.102

Construction against implied repeal.--

8 affirmation or substantially the following statement:

7 may be cited as the Florida Probate Code.
8

His death is presumed to

This code is intended as unified coverage of its subject
matter. No part of it shall be impliedly repealed by

7 the court under this code or the rule shall include an oath,

•under

9 penalties of perjury, I declare that I have read the fore10 going and the facts alleged are, to the best of my knowledge

11 subsequent legislation if it can reasonably be avoided,

11 and belief, true.•• Any person who shall wilfully include a

13

13 code shall be guilty of perjury and upon conviction shall

12
14

15
16

731.103

Evidence as to death or status.--In proceed-

ings under this code the rules of evidence in circuit courts,

including any re�ating to simultaneous deaths, are applicable
unless specifically displaced by the code. The following

additional rules relating to determination of death and

17 status are applicable:
18

Cl)

A copy of a death certificate issued by an

12 false statement in a document filed with the court under this
14

15

16

17
18
19

19

official or agency of the place where the death purportedly

21

time of death and the identity of the decedent;

21

23

agency, domestic or foreign, that a person is alive, missing,

23

prima facie evidence of the status and of the dates, circum

25

20 occurred is prima facie proof of the fact, place, date and
22

24
25

'26
27
28

29

(2)

A copy of any record or report of a governmental

20
22

detained or, from the facts related, presumed dead, is

24

stances and places disclosed by the record or report;

26

(3)

A person who is absent from the place of his

last domicile for a continuous period of five years and whose

absence is not satisfactorily explained after diligent search

30
31

\

27
28
29

30

31

be punished accordingly.

l

PART TWO

2

DEFINITIONS

3

731.201

General definitions.--Subject to additional

l the decedent or after the appointment of a guardian of the
2 property including funeral expenses and expenses of administra3 tion.

The term does not include estate or inheritance taxes,

4 definitions contained in the subsequent chapters which are

4 demands or disputes regarding title of a decedent to specific

5 applicable to specific chapters or parts, and unless the con-

5 assets alleged to be included in the estate.

6 text otherwise requires, in this code,

6

7

(1)

•Administration" refers to administration of

8 estates and all probate proceedings.
9

(2)

•Administrator• means the person with authority to

10 administer an estate and includes the terms executor or per11 sonal representative.

12
13

(3 )

•Authenticated• means

"Clerk• means the clerk or deputy clerk of the

(8)

"Court" means the circuit court and circuit court

7 circuit court disposing of the property of a decedent.
8

9 judge disposing of the property of a decedent.
10

( 9)

"Curator• means a person appointed by the court

11 to take charge of the estate of a deceased person uratil letters
12 are issued.
13

(10)

"Devise•, when used as a noun, means a testamen-

14 tary disposition of real or personal property and when used as

14

15 a verb means to dispose of real or personal property by will.

15

16

16
17

(7)

(4)

"Beneficiary", as it relates to trust.or will

17

The use of the word includes the words gift or bequest.
(11)

"Devisee" means any person designated in a will

18 beneficiaries includes a person who has any present or future

18 to receive a devise.

20

20 the trust or trustee is the devisee and the beneficiaries are

19 interest, vested or contingent, and also includes the owner of
an interest by assignment or other transfer and as it relates

21 to a charitable trust, includes any person entitled to enforce
22 the trust.
23

(5)

"Child" includes any individual entitled to take as

24

a child under this code by intestate succession from the parent

25

whose relationship is involved and excludes any person who is

26

only a stepchild, a foster child, a grandchild or any more re-

27

28

29

mote descedent.
(6)

"Claims", includes liabilities of the decedent

whether arising in contract, in tort or otherwise, and lia-

30 bilities of the estate which arise at or after the death of
31

coo1::G1 words underl!:'8d are additions, words in
S'l:!'"'e1o-�1-t.---,,!! -.::,;:e arc dcletio:is �rom existing law.

In the case of a devise to an existing

19 trust or trustee, or to a trustee on trust described by will,
21 not devisees.

22

(12)

"Oistributee" means any person who has received

23 estate property from an administrator other than as a creditor
24

or purchaser.

A testamentary trustee is a distributee only to

25 the extent of distributed assets or increment thereto remaining
26

in his hands.

A beneficiary of a testamentary trust to whom

27 the trustee has distributed property received from an adminis-

28 trator is a distributee. For purposes of this provision,

2 9 "testanfentary trustee• includes a trustee to whom assets are
30 transferred by will, to the extent of the devised assets.
31

CODING: Words underl�ood are additions, words in
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1

(13)

•Estate• includes property of a decedent which

3

(14)

"Exempt property• means that property of a dece-

·2 is the subject of administration.

4 dent's estate which is described in section 732.402, F.S.

5
6

7
8

9

(15)

"File" means to file with the court or clerk of

(16)

"Foreign administrator• means an administrator

the circuit court.

"Heirs" means those persons, including the sur-

10 viving spouse, who are entitled under the statutes of intestate
11 succession to the property of a decedent.
12

"Interested person• in�ludes heirs, devisees,

(18)

13 children, spouses, creditors, beneficiaries and any other
14

having a property right in or claim against a trust estate or

15 the estate of a decedent, which may be affected by the proceed16 ing.

It also includes persons having priority for appointment

17 as personal representative, and other fiduciaries representing

18 interested persons.

The meaning as it relates to particular

19 persons may vary from time to time and must be determined

20

according to the particular purposes of, and matter involved

21 in, any proceeding.
22
(19) "Letters• includes letters testamentary, and
23

24

letters of administration.
(20)

•other state" means any state of the United

25 States, other than Florida, and includes the District of

26 Columbia, the commonwealth of Puerto Rico and any territory
27 or possession subject o the legislative authority of the
28 United States.
29

(21)

30 for an order.

4
5 of it.
6

of another jurisdiction.
(17)

(22) "Probate of will" shall include all steps neces
sary
in
establishing the validity of a will and in admitting
2
3 a will to probate including the proof of a will.

l

•petition• means a written request to the court

31

(23)

•proceeding• includes action at law or any part

(24)

"Property• includes both real and personal prop-

7 erty or any interest therein and means anything that may be
8

the subject of ownership.

9

(25)

�Security• means security as defined in section

10 517.02(1), F.S.
11

(26)

•successors• means those persons, other than

12 creditors, who are entitled to property of a decedent under his
13 will or this code.
14

(27)

"Trust• include;

(28)

"Trustee• includes an original, additional, or

(29)

•will• includes codicil and any testamentary

15
16

17
18
19

20 successor trustee, whether or not appointed or confirmed by
21· court.

22

23 instrument which merely appoints an executor or revokes or re-

24 vises another will.
25

26

27

28

29
30
31
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1

2

2

3

PART 3

4

NOTICE AND VIRTUAL REPRESENTATION

5

731.301

6

(1)

7

Notice: method and time of giving: proof.-

When formal, jurisdictional notice of hearing on

any petition or other proceeding is required, the petitioner

8

shall cause notice of the time and place of hearing of any

9

petition to be given to any interested person or his attorney

10: if he has appeared by attorney or requested that notice be
I
11 I sent to his attorney. Notice shall be given at least twenty
12 days before the time set for the hearing:
13

•

14

office address given in his demand for notice, if any, or at

16

his office or place of residence, if known:

17

(b)

18

(c)

20

26
27

I

7

8

731.303 When parties bound by others.--In proceed-

ings involving trusts or estates of decedents, the following
apply:
{l)

9

Interests to be affected shall be described in

10

pleadings that give information by name or class, by reference

12

appropriate manner.

14

the following cases:

11

13

15
16

17
18

19

to the instrument creating the interests or in other
(2)

Persons are bound by orders binding others in
(a)

Orders binding the sole holder or all

coholders of a power of revocation or a presently exer-

cisable general power of appointment, including one

in the form of a power of amendment, bind other persons to

the extent that their interests are subject to the

interest between them or among persons represented, orders

24

estata he controlst orders binding a trustee bind beneficiaries

(3) Proof of the method of notice given shall be made

26

or adding to a trust, to review the acts or accounts of a

of service or by affidavit if filed by one who is not a member

28

other third parties, and orders binding an administrator bind

In other instances where notice is required, it

shall be given to the person or his attorney in conformance

25

6

22

(2)

24

s trustee or other fiduciary, may waive notice in writing.

power.

requirements of Sections 49.10 or 49.ll, Florida Statutes.

23

4 guardian ad litem, guardian of the property, administrator,

20

publishing or posting a copy of such notice according to the

22

31

If the address, or identity of any person is not

known and cannot be ascertained with reasonable diligence, by

21

30

By personal services through_ the sheriff's office

or other recognized authority:

19

29

By mailing a copy thereof by certified or regis-

tered mail addressed to the person being notified at the post

15

28

(a)

731.302 Noticeiwaiver.--A person, including a

3

21

23

(b)

To the extent there is no conflict of

binding a guardian of the property bind the ward whose

of the trust in proceedings to probate a will establishing

with Rule l.080(b), Florida Rules of Civil Procedure.

25

on or before the hearing by filing an attorney's certificate

27

prior fiduciary and in proceedings involving creditors or

of the Florida Bar.

29

persons in�erested in the undistributed assets of a decedent's

30

31

1 es�ate in actions or proceedings by or against the estate.
(c)

2

An unborn or unascertained person who is not

3 otherwise represented is bound by an order to the extent his
4 interest is represented by another party having the same

5 interest in the proceeding.
6

(3)

Orders binding a guardian of the person shall

(4)

Notice is required as follows,

{a)

Notice as prescribed by section 731.301, Florida

7 not bind the ward.
8

9

10 Statutes, shall be given to every interested person or to one

11

12

who can bind an interested person as described in (2) (a),
(b) or (c) above. Notice

13 another who may bind him.

may be given

(b) Notice is given to unborn or unascertained persons

14

15 who are not represented under (2)
16

both to a person and to

.(a),

(b) or (c) above by

giving notice to all known persons whose interests in the

17 proceedings are the same as those of the unborn or unascertained

18 persons.
19

(5)

At any point in a proceeding a court may appoint

20 a guardian ad litem to represent the interest of a minor,
21

an incompetent person, an unborn or unascertained person or a

22 person whose identity or address is unknown if the court
23 determines that representation of the interest otherwise
24

would be inadequate.

If not precluded by conflict of interest,

25 a guardian ad litem may be appointed to represent several
26 persons or interests.
27

28
29

30
31

l

2

CHAPTER 732

3

INTESTATE SUCCESSION AND WILLS

4

PART l

5
6
7

8
9

732.101

INTESTATE SUCCESSION

Intestate estate.-• Any part of the estate

of a decedent not effectively disposed of by his will passes
to his heirs..as prescribed in the following sections of this

10

code.

12

surviving spouse is:

11

13

732.102 Share of spouse.-• The intestate share of the
{l)

If there is no surviving lineal descendant,

(2)

If there are surviving lineal descendants all

14

the entire intestate estate,

16

of whom are lineal descendants of the surviving spouse also,

18

one-half (1/2) of the balance of the intestate estate1

20

or more of·w�om are not lineal descendants of the surviving

15
17
19

21

22

23

the first twenty thousand
(3)

dollars ($20,000) of value, plus

If there are surviving lineal descendants one

spouse, one-half (l/2) of the intestate estate.
732.103

Share of other heirs.-- The part of the intes

24

tate estate not passing to the surviving spouse under

26

there is no surviving spouse, descends as follows:

25
27

28

29

30
31

section 732.102, F.S., or the entire intestate estate if
(1)

(2)

To the lineal descendants of the decedent;:
If there is no lineal descendant, to the

father and mother equally, or to the survivor of �em;

(3)

l

If there are none of the foregoing, to the

l

2

brothers and sisters and the descendants of deceased broth

2

3

ers and sisters.

3

'
5
6

7

(4)

estate shall be divided, one half of which shall go to the
paternal and the other half to the maternal kindred in the
following orders
(a)

8
9

10
11

12
13
14

15
16

17
18
19

20
Zl
22

23

If there are none of the foregoing, the

To the grandfather and grandmother equally,

or to the survivor of them;
(b)

(5)

If there is no grandfather or grandmother,

If there is none ·of the foregoing, the

entire estate passes to the kindred of the decedent's last
spouse if they were married at the time of the spouse's

death in the same manner as provided in subsections (1),
(2), (3), and (4).
732.104

Inheritance per stirpes.-- Descent, whether

to lineal descendants or to collateral heirs, shall be
per stirpes.

732.106
(1)

When a person dies leaving an estate and

l4

property shall escheat to the state.

!6

the existence of any person entitled to the estate, the

28

determination of beneficiaries as provided in this law

25

In this event, or when doubt exists about

27

administrator shall institute a proceeding for the

29

within one year after letters have been issued to him,

30
31

6
7
8

10

11

12

13
14

15

16

17
18

19

20

Escheat.--

without being survived by any person entitled to it, the
(2)

5

9

to uncles and aunts and descendants of such of them as are
deceased.

4

21

22

23
24

25
26

27
28
29
30

\\

and notice shall be served on the department of legal

If the administrator fails to institute the pro

affairs.

ceeding within the time fixed, it may be instituted by the
department of legal affairs.

On or before January 15 of

each year, each court shall furnish to the department a
list of all estates being administered in the court in

which no person appears to be entitled to the property and
the administrator has not instituted a proceeding for the

�-

determination of beneficiaries.
(3)

If the court determines that there is no

person entitled to the estate and that the estate escheats,

the property shall.'be sold and the proceeds paid to the
treasurer of the state and deposited by him in the state

school fund within a reasonable time to be fixed by the
court.

(4)

At any time within ten years after the

granting of letters, a person claiming to be entitled to

the estate of the decedent may

petition to reopen the

administration and assert his rights.

If the claimant is

entitled to any of the estate of the decedent, the court
shall fix

the amount to which he is entitled and it shall

be repaid to him with interest at the legal rate by the

officials charged with the disbursement of state school
funds.

If no claim is asserted within the time fixed, the

title of the state to the property and the proceeds shall

become absolute.

(5) The department of legal affairs shall rep

resent the state in-all proceedings concerning escheated
estates.

31

\2.

HI'

1

not be taken into account in computing the intestate share

2

to be received by the recipient's descendants, unless the

Definition of child.-- If a relationship

3

declaration or acknowledgement provides otherwise.

4

of parent and child, for purposes of intestate succession,

4

5

must be established to determine succession by, through,

5

decedent shall not be charged against the intestate share

or from a person,

6

of any person except the debtor.

7

survive the decedent, the debt shall not be taken into

8

account in computing the intestate share of the debtor's

9

issue.

(6)

l

2

shall be administered as other estates.
732.107

3

6

(l)

7
8
9

10
11
12

Except as herein provided, escheated estates

an adopted person is the child of an adopting

parent an not of the natural parents except that adoption
of a child by the spouse of a natural parent has no effect
on the relationship between the child and that natural
parent.
(2)

In cases not covered by subsection (1), a

13

person born out of wedlock is a child of the mother.

14

person is also a child of the father, if:

15

(a)

The natural parents participated in a marriage

16

ceremony before or after the birth of the child, even

17

though'the attempted marriage is void; or
(b)

18

19
20

The

the paternity is established by ah adjudica

tion.
732.108

Advancement.-- If a person dies intestate

10
11
12
13
14

21

share of the estate only if declared in a contemporaneous

23

24

writing by the decedent or acknowledged in writing by the

25

heir to be an advancement.

24

The property advanced shall be

25

valued at the time the heir came into possession or enjoy

26

29

property does not survive the decedent, the property shall

occurs.

If the recipient of the

curtesy are abolished.

20

23

dent, which. ever first

732.111 Dower and curtesy abolished.-- Dower and

19

22

28

claims is or has been an alien.

18

to an heir is treated as an advancement against the latter's

ment of the property or at the time of death of the dece

take as an heir because he or a person through whom he

17

22

27
28
29

30

30

31

31

If the debtor does not

732.110 Aliens.-- No person is disqualified to

16

as to all his estate, property that he gave in his lifetime

27

Debts to decedent.-- A debt owed to the

15

21

• 26

732.109

\ "t

l
2

5

6

7

2

ELECTIVE SHARE OF SURVIVING SPOUSE

3
4

1 spouse might have done so, file an election on behalf of

PART 2
732.201

Right to elective share.--If a married person

domiciled in this state dies, the surviving spouse has a

right to elect to take a share of one-third (1/3) of the

net estate that is probated plus one-third (l/3) of the net
assets over which the decedent had the sole power or right

8

of consumption or disposition at time of his death. A sur-

9

viving spouse is entitled to homestead, exempt property

10

and family allowance whether or not he elects to take an

ll elective share.

12

(1)

4

5

6

of the will of the deceased spouse or under the law of de-

scent and distribution, and thereupon the circuit judge shall
grant or deny such election as the best interest of the

surviving spouse may require.

7

(4)

Whether or not her husband's estate is admin-

8

istered, dower of a widow of any man who dies prior to Octo-

9

ber l, 1973, llhall be barred in any real property conveyed by

10 her husband before his death and without her relinquishment
11 of dower, unless within three years after her husband's

12 death she files for record with the clerk of the circuit

732.202 Election to take elective share.--

13

3

the surviving spouse to take dower in lieu of the provisions

The right of election of the surviving spouse may
In order to

13 court for the county where the real property is located an

14

instrument describing the property in a manner sufficient to

14

be exercised only during his lifetime by him.

16

petition filed within four months after the first publication

16

estate of the deceased spouse is being administered.

18 husband's death and his place of residence at the time of his

15

take dower, the surviving spouse must so elect by a signed

17 of the notice to creditors, in the circuit court where the
18

19

The

clerk of the circuit court shall record all elections to take

20 dower.
21

(2)

Should litigation occur involving the construe-

15 give constructive notice if contained in a recorded deed or
mortgage of the property.

The instrument shall name the

17 record owner or owners of the property, state the date of the
19 death, and indicate that she has elected to take dower or
20 that she may elect to do so.

The instrument shall be signed

21 and acknowledged or sworn to, and may be filed by the widow's

22 tion, admission to probate, or validity of the will, or on

22 guardian in the same manner as an election to take dower.

24 complete extent of estate assets subject to dower may be in

24 election of dower or dispense with the necessity of filing an

26 the date of the final termination of all proceedings in all

26 band's estate is being, or will be, administered, nor shall

23 any other matter affecting such estate whereby the full and

23 Nothing in this subsection shall extend the time for an

2S doubt, the surviving spouse shall have seventy days from

25 election to take dower in the court where the deceased hus-

27 courts in any such litigation in which to elect to take dower.
28
(3) The guardian of a surviving spouse suffering

27 it dispense with the necessity of petitions for assignment of

29 under disabilities may, at any time during which the surviving
30

•

31
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CODING:

1

2
3

4

5
6
7
8

9

10

732.203

Duty to preserve elective share.--Immediately

after the surviving spouse exercises his right to an elective
share, the administrator shall set aside or otherwise pre-

serve sufficient property to satisfy the elective share.

732.204 Proceedings on the petition.-(1)

After notice and hearing, the court shall deter

mine the amount of the elective share and shall order its

payment from the assets of the estate or from other prop
erty which is subject to the right to elective share.

11

1
2

3
4

5
6

7

contract or unless the spouse is provided for in the will,

16

16

17

17

18

18
19

20
21

22

after making the will and the child has not received by way

testator had died intestate unless it appears from the will

29

29

30

31
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omits to provide in his will for any of his children born

22

28

31

732.302 Pretermitted children.--When a testator

estate equal in value to that he would have received if the

27

30

accordance with the order of appropriation of assets.

21

27

28

assigned to the pretermitted spo�se shall be raised in

to a child's part, the child shall receive a share of the

26

26

The share of the estate that is

20

25

25

vision for the spouse.

of advancement a part of the testator's property equivalent

24

24

or unless the will discloses an intention not to make pro-

19

23

23

surviving spouse shall receive a share in the estate of the

11

15

15

after making a will and the spouse survives the testator, the

9 would have received if the testator had died intestate,
10 unless provision has been made for the spouse by marriage

14

14

732.301 Pretermitted spouse.--When a person marries

testator equal in value to that which the surviving spouse

13

13

PRETERMITTED SPOUSE AND CHILDREN

8

12

12

PART 3

that the omission was intentional or unless the testator had

one or more children when the will was executed and devised
substantially all his estate to the other parent of the
pretermitted child.

The share of the estate that is assigned

to the prete:cmitted child shall be raised in accordance with
the order of appropriation of assets.

l
2

PART 4

3
732.401

in money out of the estate for their maintenance during

2

administration.

3

EXEMPT PROPERTY AND ALLOWANCES

4
5

1

4

Descent of homestead,--The homestead shall

5

6

descend as other property but if the decedent is survived by a

6

7

spouse and lineal descendents, the ·surviving spouse shall take

7

8

a life estate in the homestead, with a vested remainder to the

8

9

lineal descendents in being at the time of death of the

9

10
11

12

decedent.

10

732.402

Exempt property.--In addition to the homestead

property passing under S732.401 and S4, Article x, Florida

11
12

13

Constitution, the surviving spouse of a decedent who was

14

domiciled in -this state is entitled, subject to any perfected

15

security interest, to all household furniture, furnishings and

15

16

appliances in the decedent's usual place of abode.

16

In addition

decedent of the value of one thousand dollars ($1,000) unless

18

19

otherwise disposed of by will.

19

20

minor children of the decedent are entitled jointly to the

22

claims against the estate.

These rights are in addition to any

24

children by the will of the decedent unless it otherwise pro-

24

vides by intestate succession or elective share.

25

Family allowance.--In addition to homestead

27

state, the surviving spouse and minor children whom the decedent

28

29

was obligated to support and other children who were in fact

29

30

being supported by him are entitled to a Teasonable allowance

30

28

31

If any minor child or dependent child is not living with the
surviving spouse,,the allowance may be made partly to the child
or his guardian or other person having his care and custody
and partly to the spouse, as their needs appear. The family
allowance shall have the priority established by S733.21,F.S,

tate succession, elective share or the will of the decedent
unless otherwise provided,

The death of any person entitled

to family allowance terminates his right to the part of the
allowance not paid.

26

and exempt property, if the decedent was domiciled in this

27

Otherwise, it shall be paid to

the children or the persons having their care and custody.

22
23

732.403

spouse and dependent children.

21

benefit or share passing to the surviving spouse or minor

26

be paid to the surviving spouse, if living, for the use of the

20

23
25

It shall

or share passing to the surviving spouse or children by intes-

18

Rights to exempt property have priority over all

not exceed a total of six thousand dollars {$6,000).

14

17

same value.

The allowance shall

The family allowance is not chargeable against any benefit

17

21

as a lump sum or in periodic installments.

13

the surviving spouse is entitled to personal effects of the
If there is no surviving spouse,

The court may order this allowance to be paid

31

[

l

1

2

2 formalities as a will.

3

PART 5

4
5
6
7

WILLS
732.501· Who may make a will.--Any person eighteen (18)
or more years of age who is of sound mind may make a will.
732.502

Execution of wills.--Every will must be in

8 writing and executed as follows:
9

(1)

The testator must sign his will at the end or

(5)

3

A codicil shall be executed with the same

732.503 Self-proof of will.--A will or codicil execu

4

ted in conformity with §732.502 (1) and (2) may be made self

5

proved at the time of its execution or at any subsequent date

6

by the acknowledgment of it by the testator and the affidavits

7 of the witnesses, each made before an officer authorized to
8

administer oaths under Florida law and evidenced by the

9

officer's certifi-5i:.ate attached to or following the will in

10 some other person in his presence and by his direction must
11 subscribe the testator's name to it in the presence of at least

10 substantially the following form:
11

State of

12

County of

13 ledge his signature to it.

13

We,

14

14

12 two attesting witnesses present. at the same time or who acknow(2)

Any will, other than a holographic or noncupative

15 will, executed by a nonresident of Florida, either before or
16

after this law takes effect, is valid as a will in this state

17 if valid under the laws of the state or country where the
18
19

testator executed at the time of execution.
(3)

All devises to attesting witnesses are void

20 unless there are at least two other disinterested attesting
21 witnesses to the will.

If an attesting witness would be

22 entitled to a share of the estate of the testator if the will
23 were not established, he shall take the part of the devise
24 that does not exceed the share of the estate that would be
25 distributed to him if the will were not established.
'26

(4)

No particular form of words is necessary to the

27 validity of a will if it is executed with the formalities
28 required by law.

and

., the testator and the wit-

15 nesses respectively, whose names are signed to the attached
16

or foregoing instrument, being sworn, hereby declare to the

17 undersigned officer that the testator

signed the instrument

18

as his last will (codicil) and that he signed voluntarily

19

(or directed another to sign for him and did so voluntarily)

20

and that each of the witnesses in the presence of the testator,

21

at his request, and in the presence of each other signed

22

the will as a witness and that to the best o f the knowledge of

2 3 each witness the testator was at that time eighteen or more
24 years of age, of sound mind and under no constraint or undue
25 influence.
26

27
28

29

29

30

30

31

31

Testator
Witness
Witness

Subscribed and sworn to before me by

l

2

the testator, and by

and

3 the witnesses, on

, 19

4

s

Notary Public
My Commission Expires:

6
7
8

732.504

9

(1)

10

Who may witness.--

Any person competent to be a witness may act as

witness to a will.
(2)

11

Subject to the provisions of S732.502 (5), F.S.,

12

a will or codicil or any part of it is not invalid because the

13

will is signed by an interested witness.

14
15
16

17

732.505
By

19

exists.

21

(2)

By a subsequent written will, codicil or other

writing declaring the revocation if the same fonnalities

22

required for the execution of wills are observed in the

23

execution of the will, codicil or other writing.

24

25
26
27
28
29
30
31

732,506
the testator

5

Revocation by act.--A will is revoked by

or some other person at his direction by burning,

tearing, canceling, defacing, obliterating or destroying the
will with the intent and for the purpose of revocation.
732.507 Effect of subsequent marriage, birth or
dissolution of marriage.--

inherit as set forth in this law regardless of the prior will.
(2)

All wills made by husband and w�fe whose marriage

6

has been subsequently dissolved or who become divorced shall

8

as the will affects the surviving divorced spouse.

7 become void by means of the dissolution of marriage or divorce
9

732.508

Revival by revocation.--The revocation of

10 a will that revokes a former will shall not revive the
ll
12
13

16

bu t the revocation extends only so far as the inconsistency

20

4

a subsequent inconsistent will even though

18

Neither subsequent marriage nor subsequent

3 will of any person,but the pretermitted child or spouse shall

14

the last will does not expressly revoke all previous wills

(1)

2 marriage and birth of lineal descendants shall revoke the prior

Revocation by writing.--A will or any part of

it is revoked:
(1)

1

15
17
18
19
20
21
22
23
24
25
26
27
28

29
30

31

former will even though the former will is in existence at the
date of the revocation of the subsequent will.
732.509

Revocation of codicil.--The revocation of

a will revokes all codicils thereto previously made.
732.510

Republication of wills by codicil.--The

execution of a codicil referring to a previous will has the
effect of republishing the will as modified by the codicil.
732.511

Republication of wills by re-execution.--

If a will has been revoked or if it is invalid for any other
reason, it may be republished and made valid by its reexecution with the fonnalities required by this law for the
execution of wills.
732.512

Incorporation by reference.--A writing in

existence when a will is executed may be incorporated by
reference if the language of the will manifests tnis intent
and describes the writing sufficiently to permit its
identification.

l

732.513

2

(l)

Devises to trustee.--

A valid devise may be made to the trustee of a

3 trust that is evidenced by a written instrument in existence
4

at the time of making the will or by a written instrument.

5

subscribed concurrently with making of the will if the written

6

instrument is identified in the will.

7
8
9
10

11
12
13

(2)

The devise shall not be invalid for any or all

of the following reasons:
(a)

Because the trust is amendable or revocable,

or both, by any person; or
(bl

Because the trust has been amended or revoked

in part after execution of the will or a codicil to it; or

touching upon the subject matter.
732.514

7

Vesting of devises.--The death of the

8

testator is the event that vests the right to

9

devises unless th� testator in his will has provided that

10

some other event must happen before a

11

vest.

12

732.515

devise shall

Separate writing identifying devises of

Because the possible expectancy of receiving

15

otherwise specifically disposed of by the will, other than

16

money, evidences of indebtedness, documents of title, securi-

17

ties, and property used in trade or business.

18

under this section as evidence of the intended disposition, the

19

writing must be signed by the testator and must describe the

21

may be referred to as one in existence at the time of the

22

testator's death.

23

execution of the will.

It may be altered by the testator

24

after its preparation.

It may be a writing that has no

19

reserved any or all rights of ownership in the insurance

20

contracts, including the right to change the beneficiary,

21

or

though the testator or other person has

22

(e)

Because of any of the provisions of §689.075,F.S.

23

(3)

The devise shall dispose of property under the

terms of the instrument that created the trust as theretofore
or thereafter amended.
(4)

An entire revocation of the trust by an instru-

27 ment in writing before the testator's death shall invalidate

31

6

This section shall be cumulative to all laws

(d)

trust res, and even

30

(6)

5

list to dispose of items of tangible personal property not

18

29

to which it is devised,

14

deposited, or to be deposited, with the trustee is the only

28

4

tangible property.--A will may refer to a written statement or

17

26

3 testator but shall become a part of the principal of the trust

13

benefits as a named beneficiary of a life insurance policy

25

devised shall not be held under a testamentary trust of the

Because the trust instrument or any amendment to

16

24

2

Unless the will provides otherwise, the property

(C-,

14 it was not executed in the manner required for wills; or
15

(5)

1

the devise or bequest.

To be admissible

20 ·items and the devisees with reasonable certainty.

The writing

It may be prepared before or after the

25

significance apart from its effect upon the dipositions made

26

by the will.

27

732,516 Devise of homestead,--The homestead shall not

28

be subject to devise if the owner is survived by a spouse

29

or minor child, except the homestead may be devised by the

30

owner's spouse if there is no minor child.

31

>I,

Penalty clause for contest.--A provision in

1

2 a will purporting to penalize any interested person for con-

2
3

PART 6

4 the estate is unenforceable.

4

RULES OF CONSTRUCTION

'l

732.51�

3 testing the will or instituting other proceedings relating to

5

5

732.601 Simultaneous death law.--

6

6

(1)

7

7

When the title to property or its devolution

depends on priorty of death and there is insufficient

8

8

evidence that the persons have died otherwise than simul

9

9

taneously, the property of each person shall be disposed

10

of as if he had survived, except as provided otherwise in

10

ll

11

12

12

13

13

14

14

this law.
(2)

When two or more beneficiaries are desig

nated to take successively by reason of survivorship under
another person's disposition of property and there is

15

15

16

16

wise than simultaneously, the property thus disposed of

17

17

shall be divided into as many equal parts as there are

18

18

successive beneficiaries and the parts shall be distrib

19

19

uted to those who would have taken if each d�signated

20

20

beneficiary had survived,

21

21

insufficient evidence that the beneficiaries died other

(3)

When there is insufficient evidence that

22

22

two joint tenants or tenants by the entirety died other

23

23

wise than simultaneously, the property so held shall be

24

24
25

25

26

26

27

27

28

28

29

29

30

30
31

31

CO�I�G: Words underli:ied are additions1 words in
str,sek-thr""'"'"' t:,•pe arc deletions from existing law.

distributed one-half as if one had survived and one-half
as,if the other had survived.

If there are more than two

joint tenants and all of them so died, the property thus
'distributed shall be in the proportion that one bears
to the whole number of joint tenants.
• (4)

When the insured and the beneficiary in a

l

policy of life or accident insurance have died and there

2

l

the share of one of the residuary devisees fails for any

is insufficient evidence that they died otherwise than

2

reason, his share passes to the other residuary devisee,

simultaneously, the proceeds of the policy shall

dis-

3

b eneficiary.

4

or

3
4
5
6
7
8

_ tributed as if the

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25

26
27

28
29

had survived the

(S)· This law shall not apply in the case of wills,

to

other

residuary

devisees in proportion to their

interests in the residue.

5

732.605

Change in securities; accessions;

living trusts, deeds or contracts of insurance in which

6

provision has been made for distribution of property

7

different from the provisions of this law.

8

of certain securities rather than their equivalent value,

9

the specific d$._visee is entitled only to:

9

10

insured

be

732.602

Contruction that will passes all proper

ty.-- A will is construed to pass all property that the

10

testator

11

owns at his death including property acquired
732.603 Anti-lapse; deceased devisee; class

13

gifts.-- If a devisee who is a grandparent or a lineal

14

descendant of a grandparent of the testator is dead at

15

the time of execution of the will, fails to survive the

16

testator

17

or is treated as if he predeceased the testator,

the lineal descendants of the deceased devisee take in

18

place of the deceased devisee. A person who would have

19

a devisee under a class gift if he had survived the

t estator

shall be a devisee for purposes of this secti on

whether his death occurred

b efore

or after the execution

of the will.
732.604
(1)

Failure of testamentary provision.--

Except as provided in section 732.603, F.s.,

if a devise other than a residuary devise fails for any
reason, it becomes a part of the residue.
(2)

Except as provided in Section 732.603, F.s.,

if the residue

is

(1)

·(a)

devised to two (2) or more persons and

20
21
22

If the testator intended a specific devise

As much of the devised securities as is a

part of the estate at the time of the testator 's death;

12

after the execution of the will.

been

nonademption.--

(b)

Any additional or other securities of

the same entity owned by the testator

b ecause

of action

initiated by the entity excluding any acquired

by

exercise

of purchase options;
(c)
testator

Securities of another entity owned by the

as a result of a merger, consolida tion, reorga

nization or other similar action initiated by the entity; 'and
(2)

Distributions before death of a specifically

devised security not provided for in subsection (1) above
are not part of the specific devise.
732.606

Nonademption of specific devises in

23

certain cases; sale by guardian of the property; unpaid

24

proceeds of sale, condemnation or insurance.--

25
26
27
28
29

30

30

31

31

(1)
by

If specifically devised property is sold

a guardian of the property for the care and maintenance

of the ward or if a condemnation award or insurance pro
ceeds·are paid to a guardian of the property as a result
of condemnation, fire or casualty, the specific devisee
haa .. the right

to

a general pecuniarv

1
2
3
4
5
6
7
8
9
0
1
2
3
4
5
6
7
8
9
0
1
2
3

4

s

6
7
B
9
0
l

devise equal to the net sale price, the condemnation
award or the insurance proceeds.

This subsection does

not apply if subsequent to the sale, condemnation or
casualty, it is adjudicated that the disability of the
testator has ceased and the testator survives the
adjudication by one (1) year.

The right.of the specific

devisee under this subsection is reduced by any right
he has under subsection (2) below.
(2)

A specific devisee has the right to the

remaining specifically devised property and:
(a)

Any balance of the purchase price owing

from a purchaser to·the testator at death because of
sale of the property with any security interest;
{b)

Any amount of a condemnation award for the

taking of the property unpaid at death;
(c)

Any proceeds unpaid at death on fire or

casualty insurance on the property; and
(d)

Property owned by the testator at his

death as a result of foreclosure, or obtained instead
of foreclosure, of the security for specifically devised
obligation.
732.607

Non-exoneration.-- A specific devise

passes subject to any security interest existing at the
date of death, without the right of exoneration, regard
less of a general directive in the will to pay debts.
732.608

Exercise of power of appointment.--

A general residuary clause in a will or a will making

general disposition of all the testator's property does

not exercise a power of app9intll\ent held by the testator

l
2
3
4
5
6
7
8
9
10
11
12

13
14
15
16
17
18
19
20
21
22

23
24
25

26
27
28
29
30

31

unless specific reference is made to the power or there
is some other indication of intention to include the
property subject to the power.
732.609

Construction of generic terms.-

Adopted persons and persons born out of wedlock are
included in class gift terminology and terms of relation
ship in accordance with rules for determining relation
ships for purposes of intestate succession.
732.6l.O

Ademption by satisfaction.-- Property

that a testator gave in his lifetime to a person is
treated as a satisfaction of a devise to that person,
in whole or in part, only if the will provides for
deduction of the lifetime gift or the testator declares
in a contemporaneous writing that the gift is to be
deducted from the devise or is in satisfaction of the
devise or the devisee acknowledges in writing that the
gift is in satisfaction.

For purpose of part satisfaction

property given during lifetime is valued at time the
devisee came into possession or enjoyment of the pro
perty or at the time of death of the testator, which
evers occurs first.

CONTRACTUAL ARRANGEMENTS RELATING TO DEATH
732.701

3'

4

s

6·
7

8

9

10

11

12

13

(1)

Agreements concerning succession.--

No agreement to make a will, to give a devis

or not to revoke a will or devise shall be binding or en
forceable unless the agreement is in writing and signed

in the presence of two (2) attesting witnesses by the
decedent.

(2)

The execution of a joint will or mutual

wills does not create a presumption of a contract not to

revoke the will or wills.
732.702

Waiver of right to elect.and of other rights.-•

The right of election of a surviving spouse and the rights of

14

the surviving spouse to homestead, exempt property and family

16

before or after marriage, by a written contract, agreement or

15

allowance, or any of them, may be waived, wholly or partially,

17

waiver signed by the party waiving.

19

disclosure.

18
20
21

22
23

24

25

26

Such contract, agreement

or waiver entered into after marriage shall be after fair

Unless it provides to the contrary, a waiver of

•all rights" (or equivalent language) in the property or

estate of a present or prospective spouse or a complete prop-

4

5

6

7
8

9

10

11

Disclaimer of interests in property

passing by will or intestate succession or under certain
powers of appointment.-(!)

(a)

Definitions:

For purposes of this section.-1

"Beneficiary" means any person who would

succeed to an interest in property in any manner described
in subsection {2).
(b)

"Decedent" means the person by whom an

interest in property was created or from whom it would
have been received by a beneficiary.

14

described in subparagraph (d).3.

16

disclaimed shall include:

13

15

17
18
19

20

21

share, homestead property, exempt property and family allowance

24

by each of all benefits which would otherwise pass to him from

26

sions of any will executed before the waiver or property

28

23

by each spouse in the property of the other and a renunciation

25

settlement.

732.801

GENERAL PROVISIONS

12

separation or divorce is a waiver of all rights to elective

29

31

3

22

the other by intestate succession or by virtue of the provi-

30

2

erty settlement entered into after or in anticipation of

27

28

PART 8

l

PART 7

27
29

JO
31

(c)

•Power.of appointment• means any power

(d)

An"interest in.property• which may be

l.

The whole o, any property, real or personal,

l
2
3

legal or equitable, or any fractional part, share, or
portion of property or specific assets thereof, or

4
5

6
7

10
ll

14
15
16
17
18
19

22
23
24

25
26
27
28
29
30
31

Any power to appoint, consume, apply, or ex�

(2)

Scope of right to disclaim.--

(a)

A beneficiary may disclaim his succession to

any interest in property that would pass (unless disclaimed)
to the beneficiary:
l.

By intestate succession or devise,

2.

Under descent of homestead or under Section

221.13, F.S.1
3. Through exercise or nonexercise of a power
· of appointment exerciseable by will;
4.

Through testamentarY, exercise or non�ercise

· of a power of appointment exercisable by either deed or
·will:

20
21

3.

immunity relating thereto.

12
13

Any estate in such property, or

pend property, or any other right, power, privilege, or

8
9

2.

s.

6.

As beneficiary of a testamentary trust1
As a beneficiary of a testamentary gift to

any nontestamentary trust;
7.

As donee of a power of appointment created

8.

By succession in any manner described in this

by will;
subsection to a disclaimed interest; or
9.

In any manner not specifically enumerated

herein under a testamentary instument.
(b)

Disclaimer may be made for a minor, incompe

tent, incapacitated person or deceased beneficiary by the

1

guardian or administrator if the circuit court having

2

jurisdiction of the estate of the minor, incompetent,

3

incapacitated person or deceased beneficiary finds that

4

the disclaimer is in the best interests of those interested

5

in the estate of the beneficiary and of those who take the

6

beneficiary's interest by virtue of the disclaimer and is

7

not detrimental to the best !nterests of the beneficiary.

8

The determination shall be made on a petition filed for that

9
10

purpose and se.!:ved on all interested persons. If so ordered
by the circuit court, the guardian or administrator shall

11

execute and file the disclaimer on behalf of the beneficiary

12

within the time and in the manner in which the beneficiary

13

could disclaim if he were living, of legal age and competent.

14
15
16
17
18
19
20
21
22

(3)

Disposition of disclaimed interests.--

(a)

Unless the decedent or a donee of a power of

appointment has otherwise provided by will or other appro
priate instrument with reference to the possibility of a
disclaimer by the beneficiary, the interest disclaimed shall
descend, be distributed or otherwise be disposed of in the
same manner as if the disclaimant had died immediately
preceeding the death or other event that caused him to
become finally ascertained as a beneficiary and his inter

23

est to become indefeasibly fixed both in quality and

24

quantity.

2S

26

In any case the disclaimer shall relate to such

date for all purposes, whether filed before or after the
death or other event.

An interes·t in property disclaimed

"27

shall never vest in the disclaimant.

28

subsection 732.60S, F.S., would have been applicable had

29

the disclaimant in fact died immediately preceeding the

If the provisions of

30
31

•• i

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

death or other event, they shall be applicable to the
disclaimed interest.
(b)

A beneficiary who disclaims any interest that

would pass to him in any manner described in subsection (2)
shall not be excluded, unless his disclaimer instrument
so provides, from sharing in any other interest to which
he may be entitled in any manner described in the sub
section, including subparagraph (2) (a)

a,

even though

the interest includes disclaimed assets py �irtue of the
beneficiary's disclaimer.
(4)

Form, filing, recording and service of

disclaimer instruments.-...---,�) Any writing to be a disclaimer shall declare
..,
the-disclaimer and its extent, describe the interest in
property disclaimed, and be signed, witnessed and acknow!edged in the manner provided for conveyance

of real

estate.
(b)

A disclaimer shall be effective and

irrevocable when the instrument is filed for recording in
the office of the clerk of the court where the estate of
the decedent is or has been administered.

If no adminis

tration has been commenced, filing for recording may be
accomplished in the office of the clerk of any county where
venue of the administration is proper.
(c)

A copy of the disclaimer instrument shall be

delivered by hand or by certified mail to the personal
representative, trustee or other person having legal title
to or possession of the property in which the disclaimed
interest exists.

No representative; trustee or other

1

person shall be liable for any otherwise proper distri

2

bution or other disposition made without actual notice of

3

the disclaimer, or, in the event the disclaimer is waived

4

or barred as hereinafter provided, for any otherwise

5

proper distribution or other disposition made in reliwnce

6

on the disclaimer H the distribution or disposition is

7
8

made without actual notice of the facts constituting the
waiver or barring the right to disclaim.

9

{5} -� disclaimer shall be filed at any time after

10

the creation of the interest, but in any event within six

11

months after the death of the decedent1 or, if the dis-

12

claimant is not finally ascertained as a beneficiary or

13

his interest has not become indefeasibly fixed both in

14

quality and quantity at the death of the decedent, then

15

the disclaimer shall be filed not later than six months

16

after the event that would cause him to become finally

17

ascertained and his interest to become indefeasibly fixed

18

both in quality and quantity.

19

period for an additional period of no more than six months

20

upon motion filed before the expiration of the initial

21

periods.

22

(6)

The court may extend this

The right to disclaim otherwise conferred by

23

this section shall be barred if the beneficiary is insolvent

24

at the time of the event giving rise to the right to dis

25

claim.

26

to assign or transfer, or encumbrance of, an interest in

27

real or personal property or written waiver of the right

28

to disclaim the succession to an interest in real or

29

personal property by any beneficiary, or any sale or other

30
31

Any voluntary assignment or transfer of, contract

1

disposition of �n interest in real or personal property

1

2

_pursuant to judicial process made before he has filed a

benevolent, charitable, literary, scientific, religious

3

disclaimer as herein provided bars the right otherwise

2

or missionary institution, corporation, association or

4

conferred hereby on the beneficiary to disclaim the

3

purpose, or to this state, or to any other state or

5

interest.

4

country, or to a county, city or town in this or any other

6

brance or written waiver of the right to disc1aim, or

5

state or country, or to a person in trust for any such

7

sale. pursuant to judicial process, of a part of an

6

purpose or beneficiary, whether or not the trust appears

8

interest in property shall not bar the right to disclaim

9

any other part of the interest in property,

The a cceptance, assignment, transfer, encum

(7)

10

The right to disclaim granted by this section

7
8

devise shall be avoided in its entirety if one or more

9

of the specified persons who would receive any interest

10

in the devise avoided files written notice to this effect
within four months from the death of the testator in the

11

shall exist irrespective of any limitation imposed on the

11

12

interest cf the discl�imant in the nature of an express

13

or �mplied spendthrift provision or similar restriction.

12

14
15
16

{8)

This law shall not abridge the right of any,

person, apart from this section, to disclaim, renounce,
alienate, release, or otherwise transfer or dispose of any

17

interest in property under any existing or future rule

18

of law.

19
20

732.802

Murderer,-- Any person convicted of the

murder of a decedent shall not be entitled to inherit

21

from the decedent or to take any part of his estate as a

22

devisee.

23
24
25
26
27
28
29
30
31

The part of the decedent's estate to which the

murderer would otherwise be entitled shall pass to the
persons entitled to it as though the murderer had- died
during the lifetime of the decedent,
732 803

Charitable devises.-- If a testator

dies leaving children or an adopted child, or the lineal
descendants of either, or a spouse, and his will devises
any part or all of the estate of the testator, to a

on the face of the instrument making the devise, the

probate proceedings unless the will was duly executed at

13

least six (6} months before the death of the testator, or

14

unless testator made a valid charitable devise in substan

15

tially the same amount for the same purpose or to the

16

same beneficiary, or to a person in trust for the same

17

person or beneficiary as was made in the last will by his

18

will duly executed immediately next prior to the last will

19

and more than six (6) months before his death.

20

of a codicil within the six (6) months period before the

The making

21

testator's death that does not substantially change a

22

charitable devise

23
24

as herein defined shall not render the

charitable gift voidable under this section.
732,804

Provisions relating to cremation.-

25

Cremation pursuant to a provision of a will or any written

26

contract signed by the decedent in which he expressed his

27

intent that his body be cremated is a complete defense to

28

a cause of action against the administrator or person

29

providing the services.

30

31

1
2

732.901

4

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

1

Production of .wills.• --

3

2

PRODUCTION OF WILLS

3

5

PART 9

(1) The custodian of a will must deposit the
will with the clerk of the circuit court having venue of the
estate of the decedent within ten days after �eceiving in
formation that the testator is dead.

Willful failure to do

so shall render the custodian responsible for all costs
and damages sustained by anyone if the court finds that
the custodian had no just or reasonable cause for with
holding the deposit of the will.
(2)

By petition and notice of it served on him,

the custodian of any will may be compelled to produce
and deposit the will as provided in subsection (1).

All

costs, damages and a reasonable attorney's fee shall be
decreed

to petitioner against the delinquent custodian

if the court finds that the custodian had no just or

reasonable cause for withholding the deposit of the will.

4

PART 10
732.100\

Legislative declaration.--Because of the

5

rapid medical progress in the fields of tissue and organ

6

preservation, the transplantation of tissue, and tissue culture,

7

and because it is in the public interest to aid the development

8
9

of this field of medicine, the legislature in enacting this
act intends to encourage and aid the development of reconstruc-

10

tive medicine and surgery and the development of medical

11

research by facilitating prernortem and postmortem authoriza-

12

tions for donations of tissue and organs.

13

of this act to regulate only the gift of a body or parts of

, 14
15
16
17

It is the purpose

a body to be made after the death of a donor.
732.100� Definitions.--For the purpose of this part
of this law:
(l) "Bank" or "storage facility" means a facility

18

licensed, accredited, or approved under the laws of any state

19

for storage of human bodies or parts thereof.

20
21

(2) "Donor" means an individual who makes a gift of
all or part of his body.
(3) "Hospital" means a hospital licensed, accredited,

22

22

23

23

or approved under the laws of any state and includes a

24

24

hospital operated by the United States government, a state,

25

25

or a subdivision thereof, although not required to be

26

licensed under state laws.

26
27
28

27
28

(4) "Physician" or "surgeon• means a physician or
surgeon licensed to practice under chapter 458 or chapter

29

29

459 or similar laws of any state.

30

or oral surgeon.

31

31

30

•surgeon• includes dental

1

732.100°1 Persons who may make an anatomical gift.-

2

(1)

3
4

of age or more may give all or part of his body for any purpose specified in section 732.lOOl, the gift to take effect

5

upon death.

6

(2)

7

Any person of sound mind and eighteen (18) years

Any of the following persons, in order of priority

stated, and in the absence of actual. notice of contrary indica-

8

tions by the decedent, or actual notice of opposition by-a

9

member of the same or a prior class, may give all or any

10

part of the decedent's body for any purposes specified in

11

section 732.1001:

12
13
14
15
16
17
18
19

20
21
22
23

(a)

The spouse;

(b)

An adult son or daughter:

(c)

Either parent;

(d)

An adult brother or sister; or

(el

A guardian of the person of the decedent at the

time of his death:
but no gift shall be made by the spouse if any adult son or
daughter objects.
(3)

If the donee has actual notice of contrary in-

dications by the decedent or objection of a son or daughter
or that a gift by a member of a class is opposed by a member
of the same or a prior class, the donee shall not accept the

24

gift.

26

make the gift after death or immediately before death.

25

27
28
29

(4)
(5)

The persons authorized by subsectio� (2) may
A

gift of all or part of a body authorizes any

examination necessary to assure medical acceptability of the
gift for the purposes intended.

l

2

3
4

(6)

The rights of the donee created by the gift are

paramount to the rights of others except as provided by section 732.1008,
732.100'+ Persons who may become donees: purposes for

5

which anatomical gifts may be made.--The following persons may

6

become donees of gifts of bodies or parts of them for the

7
8
9

10
ll
12
13
14
15
16
17
18
19

20
21
22
23
24

25
26
27
28
29

30

30

31

31

purposes stated:
(l)

Any hospital, surgeon or physician for medical

or dental education, research, advancement of medical or
dental science, therapy or t;ansplantation: or
(2)

Any accredited medical or dental school, college)

or university for education, research, advancement of medical
or dental science or therapy: or
(3)

Any bank or storage facility for medical or

dental education, research, advancement of medical or
dental science, therapy or transplantation: or ·
(4)

Any specified individual for therapy or trans-

plantation needed by him.
732.1005 Manner of executing anatomical gifts.-(1)

A gift of all or part of the body under section

732.1004 (1) may be made by will.

The gift becomes effective

upon the death of the testator without waiting for probate.
If the will is not probated, or if it is declared invalid for
testamentary purposes the gift to the extent that it has been

acted upon in good faith is nevertheless valid.
(2) (a)

A gift of all or part of the body under

subsection (1) of section 732.1004 may also be made by a
document other than a will.
the death of the donor.

The gift becomes effective upon

The document must be signed by the

l

do.nor in the presence of two witnesses who shall sign the

2

document in his presence.

3

carried on the person.

4

may be signed for him at his direction and in his presence

5

and the presence of two witnesses who must sign the document

6

in his presence.

7
8
9
LO

It may be a card designed to be

If the donor cannot sign, the document

Delivery of the document of gift during

the donor's lifetime is not necessary to make the gift valid.
(bl

The following form of written instrument shall be

sufficient for any person to give all or part of his body
for the purposes of this act:

ll

UNIFORM DONOR CARD

l

Signature of donor

Date of birth of donor

4

Date signed

City and state

6

Witness

Witness

Address

Address

2
3

s

7
8
9
ll

accepted by the attending physician as donee on or following

12

death.

14

physician may accept the gift as donee upon or following

15

death in the absence of any expressed indication that the

l3

gifu, if medically acceptable, to take effect

l4

on death.

LS

my desires:

L6

I give:

L7

(a)

________any needed organs or parts

17

.8

(b)

____only the following organs or parts

18

!O

for the purpose of transplantation, therapy,
medical research or education:
4

(c)

____ my body for anatomical study if

needed.

Limitations or special wishes, if any:

5
6
7
Signed by the donor and the following witnesses

9

in the presence of each other:

l

20
21
22
23
24
26
27

8
,Q

19

25
(If applicable, list specific donee)

If the gift is made to a specified donee who is not

13 available at the time and place of death, the attending

16

(Specify the organ(s) or part(s))

If the latter, the gift may be

without specifying a donee.

The undersigned hereby makes this anatomical

.9

may be made to a specified donee or
The gift
�,

10

l2

The words and marks below indicate

(3)

28
29

30

31

donor desired otherwise.

The physician who becomes a donee

under this subsection shall not participate in the procedures
for removing or transplanting a part.
(4)

Notwithstanding section 732.1004 (2), the donor

may designate in his will or other document of gift the
surgeon or physician to carry out the appropriate procedures.
In the absence of a designation or if the designee is not
available, the donee or other person authorized to accept the
gift may employ or authorize any surgeon or physician for
the purpose.
(5)

Any gift by a person designated in section

732.1004 (2) shall be made by a document signed by him or
made by his telegraphic, recorded telephonic or other recorded
message.

l

732.100� Deliverf of document.--If the gift is made

2 by the donor to a specified donee, the document.other than
3

4
s
6
7
8

9

10
ll

a will, may be delivered to the donee to expedite the
appropriate procedures immediately after death, but delivery
is not necessary to the validity of the gift.

may be deposited in any hospital, bank or storage facility
or registry office that accepts them for safekeeping or for
facilitation of procedures after death. On request of any
interested party on or after the donor's death, the person
in possession shall produce the document for examination.
732,100'1

12
13
14

(1)

Amendment or revocation of the gift.--

If the will or other document has been delivered

to a specified donee, the donor may amend or revoke the gift

by:

15

(a)

16

signed statement; or

17
18
19

zo

Zl
Z2

The document

(b)

The execution and delivery to the donee of a
An oral statement made in the presence of two

persons and communicated to the donee: or
(c)

A statement during a terminal illness or injury

addressed to an attending physician and communicated to the
donee� or
(d) A signed document found on his person or in

Z3 his effects.
!4
!S
!6
!7

?8
Z9
30
31

(2)

A document of gift that has not been delivered

to the donee may be revoked by the donor in the manner set
out in subsection (1) or by destruction, cancellation or
mutilation of the document.
(3)

Any gift made by a will may also be amended or

revoked in the manner provided for amendment or revocation of

l

wills or as provided in subsection (1).

2

732.10� Rights and duties at death.--

3

(1)

The donee may accept or reject the gift.

If the

4

donee accepts a gift of the entire body or a part of the body

s

to be used for scientific purposes other than a transplant,

6

he may authorize embalming and the use of the body in funeral

7
8
9
10

services subject to the terms of the gift.

If the gift is of

a part of the-body, the donee shall cause the part to be re-

�-

moved without u�cessary mutilation on the death of the
donor and before or after err�alming.

After removal of the

11

part, custody of the remainder of the body vests in the sur-

12

viving spouse,next of kin or other persons under obligations

13
14

15

to dispose of the body.
(2)

The time of death shall be determined by a

physician who attends the donor at his death, or if none, the

16

physician who certifies the death.

18

planting a part.

17
19
20
21
22
23
24
2S
26
27
28
29
30
31

This physician shall

not participate in the procedures for re11VJving or trans(3) A person who acts in good faith and without
negligence in accord with the terms of this act or under the
anatomical gift laws of another state or a foreign country
is not liable for damages in any civil action or subject
to prosecution in any criminal proceeding for his acts.
(4)

The provisions of this act are subject to the

laws of this state prescribing powers and duties with respect
to autopsies.
732,10-=\
(1)

Eye banks.--

Any state, county, district or other public

hospital may purchase and provide the necessary facilities and

1

equi?llent to establish and maintain an eye bank for restora-

2

tion of sight purposes.

3

(2)

The bureau of blind services of the division of

4

vocational rehabilitation of the department of health and

5

rehabilitative services may have prepared, printed and

6

dis,\ributed:

7

(a)

A form document of gift for a gift of the ey.es;

8

(bl

An eye bank register, consisting of the names

9
10
11
12

of persons who have executed documents for the gift of their
,yes: and
( c)

Wallet cards reciting the document of gift,

14

E n�eation of eyes by licensed funeral
_
_
directors.--In respect to a gifj; of an eye as provided f�""i;e
9" \\.........._� �-► en.._'\. �..__�..,..._ ..., �\.
in this chapte�70 who has completed a course in eye

15

enucleation and has received a certificate of competence from

16

the department of ophthalmology from the University of Florida

17

School of Medicine or the University of Miami School of

18

Medicine may enucleate eyes for gift after proper certifica-

19

tion of death by a physician and compliance with the intent

20

of the gift as defined in this chapter,

21

funeral director acting in accordance with the terms of this

22

law shall have any liability, civil or criminal for eye

23

enucleation.

13

24
25
·26

27
28

29
30
31

732.101�

No properly certified

1

CHAPTER 733

2

ADMINISTRATION OF ESTATES

3

PART I

4

GENERAL PROVISIONS

5

733.101

1

Venue of probate proceedings.--The venue of

6 probate of all wills and granting of letters shall be:
7

(1)

In the county in this state where the decedent

8 had his domicile.
9

(2)

If the decedent had no domicile in this state,

10 then in any county in which the decedent was possessed of any
11

12

property.

(3)

If the decedent had no domicile in this state and

13 was possessed of no property in this state, then in the county
14 where any debtor of the decedent resides.
15

(4)

For the purpose of this section a married woman

16 whose husband is an alien or a nonresident of Florida may
17 establish or designate a separate domicile in this
18

733.102

state.

Vesting of devises.--The death of the testator

2

death, notwithstanding that probate or administration pro-

3

ceedings have been had in some other state or country. The

4

title to personal property wheresoever situate of a person

5

who dies a resident of the state shall not pass under his

6

will until such personal property has been administered.

7

and distributed.

8

(2)

9
ll

due execution of the will by a competent testator of his own

12

free will and of the fact that such will, at the date of

13
14

the· testator's death was unrevoked.
)
733,104 Suspension of statutes of limitation in

15

favor of administrator.--If a person entitled to bring an

16

action dies before the expiration of the time limited for the

17

18

21 before a devise shall vest.

21

733.103

23

(l)

The will of any person who died a resident of.the

24 state must be admitted to probate in an original proceeding in
25 the state in order to establish its validity.

20
22

Effect of probate.--

Until admitted

to devised property, the probate of a will in Florida, unless
revoked or reversed upon appeal, shall be conclusive of the

19

22

In any �ollateral suit or controversy relating

10

.......
19 i· s the event wh ich vests the right,,,.__devises unless the testator

20 in his will has provided that some other event must happen

personal property owned by the decedent at the time of his

23
24
25

commencement thereof and the cause of action survives, the
action may be commenced by his administrator after such
expiration and within twelve months from the granting of
letters.
733.105
(1)

Determination of beneficiaries.--

Whenever property passes by the laws of intestate

succession or under a will to a person not sufficiently
identified in such will, and the adminiptrator is in doubt

as to who is entitled to receive it or any part thereof, or
if he is in doubt as to shares and amounts which any person

26 to probate, such will shall be ineffective to convey title

26

28 and, until such proceedings have been had, no administrator

28

court a petition setting forth the names, residences and

29

post-office addresses, so far as known or ascertainable

27 to, or the right to possession of, property of the testator1
29 shall acquire title to, or the right to possession of, any
30

27

is entitled to receive, the administrator.may file with the

30
31

31
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1 by diligent search and inquiry, of all persons in interest,
2 except creditors of the decedent or the estate, and the
3 nature of their respective interests and claims, designating

4 those who are believed by him to be minors or incompetents,
5 and stating whether those so designated are under legal
6 guardianship in this state.

If the administrator believes

7 that there are or may be persons who have claims against or
8 interest in such estate as next of kin or distributees, whose
9 names are not known to him, the petition shall so state.
On the filing of the petitionJthe court shall
11 appoint a guardian or guardians ad litem if necess�ry and
10

(2}

12 provide notice in accordance with §731.301 (1) to all inter�
13 ested persons whose names are set forth in said petition.
14
15

())

After hearing)the court shall enter an order
stating who are entitled to such property and the shares and

16

amounts they are entitled to receive.

17

makes distribution or takes any other action pursuant to

18

Any administrator who

such an order shall be fully protected thereby.

(2)

l

No caveat shall be effective unless it contains

2 a statement of the interest of the caveator in the estate,

3 his nclffle, and his specific mailing and residence address.
(3)

4

After a caveat is filed, the court shall not

5 admit the will of the decedent to probate or discharge the
6 administrator without providing forma� notice to the

7 caveator of the petition for probate, as provided in section
8 731.301
9

10
11
12

(l}, Florida Statutes.

Prior to hearing the caveator may respond to
)
the petition and may appear to oppose the probate of the will.
(4)

733.107
(1)

Costs.--

In all probate proceedings costs may awarded in

13 the discretion of the court.
14

(2)

When such costs are to be paid out of the estate,

15 "the circuit judge may, in his discretion, direct from what
16
17
18

portion of the estate they shall be paid.
(3)

An administrator, being prima facie justified in

offering a will, in due form, for probate, shall generally

19

receive his costs and attorney's fees out of the estate, even

20 were the heirs or devisees, on the petition of any interested

20

though he is unsuccessful.

21 person or like proceedings, the court may make a determination,

21

22 irrespective of whether the estate of such deceased person

22

23 is administered, or if administered whether the administration

23

24 of the estate has been closed or the administrator discharged.

24

in the first instance, shall be upon the proponent thereof

25

to establish, prima facie, the formal execution and attesta-

26

tion thereof, whereupon the burden of proof shall shift to

27

the contestant to establish the facts con?tituting the

19

(4)

When it is necessary to determine who are or

25

733.106

26

(1)

Caveat proceedings.--

If any heir or distributee or any state agency

27 that is a creditor of a decedent.' s estate is apprehensive
28 that the estate will be administered without their knowledge,
29 the agency or person may file a caveat in the court.
30

733.108

Burden of proof in contests.--In all proceed-

ings contesting the validity of a will, whether before or
after such will is admitted to probate, the burden of proof,

28 grounds upon which the probate of such will is opposed or
29

revocation sought,

30

31

31
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1
2
3

733.109
(1)

Limitations against unadministered estates.-

After three years from the death of any person

his estate shall not be liable for any obligation or on any

4

cause of action if no letters have been taken out in Florida

5

within the three years, or if letters have been taken out,

6
7

but neither proof of publication of notice to creditors nor
the claim of any creditor has been filed.

The lien of any

8

duly recorded mortgage or security agreement and the lien

9

of any person in possession of any personal property of the

10

decedent, and the right to enforce them concerning the

11

encumbered property shall not be impaired by this section.

12

Receipts fo! debts due minors; effect.--If

733.110

13

any administrator or trustee receives and gives discharges

14

for debts, rents, dues or sums of money belonging to any

15

orphan or minor, for whom the administrator or trustee is

16

acting, all such discharges and receipts shall be binding

17

upon the orphan or minor and his heirs, when he shall come

18

to full age, and shall be effectual to discharge the person

19

taking the same.

But nothing herein contained shall dis-

20

charge the administrator or trustee from accounting to the

21

orphan or minor where such receipt or discharge has not been

22

legally given, or has been given for a fraudulent purpose.

23

733.111

24

(1)

Revocation of probate.--

Any heir or distributee of the estate of a dece-

l
2
3

Formal notice shall be served on the administrator;

5

hearing.

6
7

(3)

Any devisee or other person interested in the

estate shall, upon application, be permitted to appear and

8

prosecute or defend as though he were a party to the pro-

9

ceedings.

10

(4)

Pending the determination of any issue make for

11

revocation of probate, the ad.�inistrator shall proceed with

12

the administration of the estate as if no issue had been

13

made, except that no distribution may be made to devisees in

14

contravention of the rights of those who, but for such will,

15

would be entitled to the property disposed of thereby.

16

(5)

Revocation of probate of a will shall not affect

17

or impair the title to the property

18

in good faith for value from the administrator with the

19

will annexed.

theretofore purchased

20
21
22
23
24

25

26

have been served before probate or who are barred under

27

§733.106, may, at any time before final discharge of the

27

29 The petition shall set forth the interest of the petitioner

29

26
28

30

30

31

31
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(2)

and the court shall confirm or revoke the probate after

dent, including devisees under a prior will, except those who

ad.�inistrator, petition the court for revocation of probate.

manded.

4

25

28

in such estate and the grounds on which recovation is de-•
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(2)

If the person to whom such commission is

l

l

2

2

directed duly certifies that the witness personally

3

appeared and made written oath or affirmation, as the

OPENING ESTATES

4

case may be (such written oath or affirmation to be

Proof of wills.--

5

attached to said certificate), as to the execution by

6

the testator of the last will and testament, the original

PART TWO

3
4
5

733.201

6

(1) Wills may be admitted to probate upon the

7

oath of any attesting witness, taken before the court or

8

before the clerk, or before a commissioner as provided

9

in S733.202.

10
11

(2)

When a will is offered for probate, if it

appears to the court that the attesting witnesses have

• 7

8

sion, such written oath or affirmation shall have the

9

same operatio;'and effect as if such written oath or

10

affirmation had been made in the court whence the

11

commission issusd.

13

gone to parts unknown or are dead or have after its

12

execution become incompetent or their testimony cannot

13

14

be obtained within a reasonable time, it may be admitted

14

12

15
16
17
18

19
20
21
22
23
24
25
26
27
28

29
30
31

to probate upon the oath, taken as above set forth, of
the administrator, whether he is interested in the estate
or not,,or of any person having no interest in the estate
under the will, that he veriiy believes the writing
exhibited to be the true last will and testament of the
deceased.
733.202
(1)

Commission to prove will.--

If any will is produced for probate and

any witness attesting the same cannot without inconvenience
appear before the court, the court may issue a coinll\ission
to which such will or photographic copy thereof is
annexed, directed to any person who, by the laws of the
state or country where such witness may be found, is
authorized to administer an oath, empowering him to take
proof of the attestation of such witness and certify same.

or photographic copy of which is annexed to such cor..rnis

15
16
17
18

19
20
21

22
23
24

25

733.203
(!)

Petition.--

A petition for administration may be filed

by any interested person.
(2)

Every petition shall contain the following;

(a)

A statement of the interest of the petitioner;

(bl

The name, and date of death of the decedent,

his age, and the county and state of his domicile at the
time of death, and the names and addresses of the heirs
at law and the age of any who are minors so far as known
or ascertainable with reasonable diligence by the applicant;
(c)

A statement showing venue.

(3)

The petition in an intestate estate shall

state, in addition to the statements required by sub
section (2), that after the exercise of reasonable

26

diligence, the petitioner is unaware of any unrevoked

27

will, or, a statement why any such will of which he may

28

be aware is not being probated.

29
30
31

1
2

J
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

22
?3
?4
?5
?6

n
?8
?9
¼O
,1

(4)

The petition shall set forth the priority,

under Section 733.203, of the person whose appointment
as personal representative is sought.
(5)

The petition shall designate as the admin

istrator's agent for service of process the clerk of the
court in which the appointment is sought.
(6)

If the decedent was a nonresident, the

petition shall state whether there is a domiciliary
administration pending, and if so, the name and address
of the domiciliary administrAtor.
733.204

when it appears by the petition that the petitioner is
entitled to preference of·appointment; but, before letters
shall be granted to any person who is not entitled to
preference, formal notice shall be given to all known
persons qualified to act as administrator and entitled
to preference over the person applying, unless those
entitled to preference waive same in writing.
Probate of will written in foreign

language.-(1)

No will written in a foreign language

shall be admitted to probate unless it is accompanied
by a true and complete English translation and unless
formal notice has been given .to the surviving spouse,
heirs at law and all beneficiaries.
(2)

The court shall, in_ admitting the will

to probate, establish its correct translation.

2

3

If possible.

the original will shall also be recorded by the court

in its original form.

Any person affected may at any time and

from time to time, during the administration of the estate, by
petition and formal notice to all interested persons, have the

4

correctness of the translation or of any portion thereof rede-

5

termined.

6
7

No administrator shall be held responsible for

compliance at the time being with the English translation of
the will as then established by the court order.

8

733.206

9

Cl)

10
11

\:::; ""..,_.,...._

No formal notice need be given of the granting of letters

733.205

1

12
13
14
15
16
17
18
19
20

21

Probate of notarial will.-

When a. copy of a notarial will in the possession··

of a notary entitled to the custody thereof; in a foreign state
or country (the laws of which state or country require that sue
will. remain in the custody of such notary), duly authenticated
by such notary, whose official position, signature and seal �f
office are further authenticated by an American consul, viceconsul or other American consular officer within whose jurisdiction such notary may be a resident, is presented by the
administrator or other person interested to the court having
venue as prescribed by this law, the same may be admitted to
probate if the original might have been admitted to probate
in this state.
(2)

Such duly authenticated copy shall be filed in the

22

court where application is made for probate thereof in lieu of

23

the original will; and the same shall be prima facie evidence

24
25
26

27
28
29

30
31

of its purported execution and of the facts stated in the
certificate in compliance with the preceding subsection.
(3)

Any person notifed may oppose the probate of such

foreign will as in the case of the original probate of a will
in this state. Any person interested adversely may apply for
revocation of probate of such foreign will as in the case of

1

the original probate of a will in this state. All proceedings

1

2

in connection with any such foreign will shall in all matters

2

3

be, as nearly as possible, similar to like proceedings in

3

4

connection with wills originally probated in this state.

4 ·ed will shall be'in one proceeding.

733.207

5
6

Probate of will of resident after foreign

probate.-(1)

7

In the event that the will of any person who dies

732.208

Establishment and probate of lost or destroyed

will.(1)

The establishment and probate of a lost er destroy
The court shall, as a part

5

of the order admitting same· to probate, recite, and thereby

6

establish and preserve, the full and precise terms and pro-

7

visions of such will.

s

a resident of this state is, through inadvertence, error or

8

(2)

9

omission, ac.mitted to probate in any other state or country

9

will shall contain

LO

prior to the probate thereof in this state, the same may be

10

of. The testimony of each witness must be reduced to writing,

established and admitted to probate in this state if the

11

signed by him and filed, and shall'be evidence in any contest

original thereof might have been admitted to probate in this

12

of the will if the witness has died or removed from the state.

state, in like manner as though ·said will had been lost or

13

destroyed, and the proceedings for the establishment and pro-

14

probate unless formal notice has been provided to the heirs

bate thereof shall, in all matters

15

at law. The will must be clearly and distinctly proved by the

tl
12
l3
14
15
16
17

a

copy of such will or the substance there-

No lost or destroyed will shall be admitted to

similar to like proceedings in connection with the establish-

16

testimony of two disinterested witnesses or, if a correct copy

ment and probate of lost or destroyed wills.

17

is provided, it shall be proved by one disinterested witness.

(2)

LS

19

be as nearly as possible

(3)

The petition for probate of a lost or destroyed

An authenticated copy of such will, of the

foreign order of probate and of the letters, if any, issued

18

733.209

Discovery of later will.-Upon the discovery,

19

pending probate proceedings, of a later will or codicil ex-

20

pressly revoking the probated will or impliedly revoking the

zo

thereon,

made fer probate of such will, in lieu of the original willi

21

same in whole or in part, any interested person may by petition

?2

and the s��e shall be prima facie evidence of its execution

22

offer the same for probate.

and admission to foreign probate.

23

nearly· as practicable, similar to those for revocation of

24

probate generally.

?l
?3
?4

shall be filed in the court where application is

(3)

Any person notified may oppose the probate of

The proceedings shall be, as

such will as in the case of the original probate of a will in

25

this state. Any person interested adversely may apply for the

26

missing persons shall be administered in the same manner as

revocation of the probate of such will in this state as in the

27

case of the original probate of a will in this state.

other estates.

28

may be filed following entry of an order declaring the death

l9

29

of a missing person as provided in §731.

30

30

?5
?6
�7

zs

31

31

733.210

Estates of missing persons.-The estates of
A petition for administration of the estate

Coa

F .S.

l
2
3

733.211

Notice cf administraticn1 filing of objection

and claims.-(1)

Upon issuance of letters, the administrator shall

4

publish a notice of administration.

S

also serve, according to the requirements of §731.301(1), a

6

copy of the notice upon all beneficiaries and heirs at law.

The administrator shall

7 The notice shall contain the name of the decedent, the file
8

or case number of the estate, the name and address cf the

9

administrator, the name and address of the administrator's

10

attorney, the date of first publication and the last day en

11

which claims or objections may be presented as well as require

12

all interested persons to file with the court, within four

13

months of the first publication of such notice:

14

(a)

All claims against the estate.

15

(b)

Any objection by an interested person which
the validity of the will, qualifications of the

16

challenges

17

a&�inistrator, venue or jurisdiction of the court, or any other

18

challenge to the legality of the proceeding.

19

(2)

The publication required herein shall be once a

20

month for two consecutive months, two publications being

21

sufficient, in a newspaper published in the county in which

22

the estate is administered, or if there is none, in a newspaper

23

of general circulation in that county.

24

tion shall be filed with the court.

25

(3)

Proof of such publica-

Claims and objections which are not filed within

26

four months following the date of first publication cf the

27

notice are forever b arred.

28

733.212

Probate as prerequisite to petition for con-

29

struction of will.--No petition or complaint for the construc-

30

tion of a will may be maintained until the will has first been

31

probated.

1
2
3

PART THREE

4

PRIORITY TO ADMINISTER AND

5

QUALIFICATIONS OF ADMINISTRATOR

6

733.301 Preference in appointment of administrator.-In

7 the granting of letters of administration, the following pre

s

ference shall be observed:

9

10
11
12

(1)

The adm�nistatcr or his successor nominated by the

(2)

The surviving spouse.

(3)

The next of kin, at the time of the death of the

ill.

13 decedent.
14

{4)

If there are several next of kin equally near in

15 degree, the one selected in writin g by a majority of them who
16 are sui juris shall be appointed.

If no such selection is thus

17 made, the court may exercise its discretion in selecting the
18 one best qualified for the office.
19

(5)

If no application is made by the next of kin, the

20 court in its discretion, may appoint some capable person, but no
21 person may be appointed under this subsection who works for the
22 court or who holds public office under the court, nor may any
23 person who is employed by or holds office under any judge exer24
25

ising probate jurisdiction be appointed.
(6)

Persons entitled to ·an estate may select a dis-

26 interested person as administrator; and if such person is other27
28

ise qualified, he shall be appointed.
(7)

After letters of adn\inistration have been granted,

29 "f any person who is entitled to preference over the person
30
31

l
3
5
;
7

3
3
j
l
2
3
4
5
5
7

appointed and upon whom formal notice was not served and who

1

a minor is named as administrator in any will, letters shall

has not waived his preference seeks the appointment, letters

2

be granted to the other administrator or administrators, if

granted may be revoked, and such person may have letters

3

named in said will; if none other is named, letters of adminis-

granted to him after formal notice and hearing.

4

tration with the will annexed shall be granted to the next of

S

kind or to such other person as the court shall appoint accord-

6

ing to the provisions of this law, until said minor comes of

,7

age, when he may have letters as the administrator if other

{8}

After letters have been gr anted, if any later dis-

covered will is produced and probated, the aforesaid letters
shall be revoked and letters granted.to the administrator
of said will.

s

wise qualified. In such case, the letters of administration,

733.302 Who may be appointed administrator.--Any person

9

if any have been gr�ted, shall be revoked, and the said

sui juris who is a citizen of the Unitad States and a resident

10

administrator shall render a true and faithful account of his

of Florida at the time of the death of the person whose

11

administration to the court and surrender the estate to the

estate he seeks to administer is qualified to act as an

12

said administrator.

administrator in Florida.

However, a person who has been con-

to all rights and proceedings provided for in this law for

want of understanding is incompetent to discharge the duties

15

compelling an accounting from removed administrators.

of an administrator is not qualified.

16

733.305

17

Cl)

733.3.03

Joint adminstrators.--If several administrators

3

to execute all the powers and trusts confided to all in the

2
3
4
5
6
7
8

9

The administrator in such cases shall be entitled

14

are named in a will, one or more qualifying shall be entitled

l

(�)

victed of a felony or who, from sickness, intemperance or

s
0

13

will unless especially prohibited by the will; if more than
one qualify, all must join in discharging the functions of
administrator unless the court gives special authority to one
or more of the administrators to discharge such functions.

or permitted his administrator to waste the estate.
733.304
{l)

Minor not qualified�-

-

No person who is less than eighteen years of age

shall be qualified or permitted to act as an administrator.

the state cannot qualify as administrator unless such person

19

is a legally adopted child of the decedent, an adoptive parent

20

or is related by lineal consanguinity to the decedent or is a

21

spouse or a brother, sister, uncle, aunt, nephew or niece of

22

the decedent.

24

acts, unless by his own act or gross negligence he has enabled

If

A person who is no� an actual bona fide resident of

18

23

Each ad.�inistrator shall be responsible only for his o�

Nonresidents.-

(2)

Before any nonresident shall be issued letters the

nonresident shall have his residence and post office address

25

recorded in the court; and shall designated some resident of

26

said county as his agent or attorney for the service of

27

process, whose name, residence and post office address shall

28
29

0

30

l

31

also be likewise recorded.

such designation, in whatever form

it may be, shall be taken to constitute the consent of the

1

pe·rson so designating that service of any process upon the

1

733.307

2

designated agent or attorney shall be sufficient to bind the

2

Cl)

3

person so designating in any suit or acti�n against such

3

the state and all national banking associations authorized and

4

ad�inistrator, either in his representative capacity or

4

qualified to exercise fiduciary powers in Florida shall be en

5

personally, provided, that such personal action must have ac-

s

titled to act as administrators and curators of estates under

6

crued in the administration of such estate.

6

the laws of the state.

7
8
9
10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28
29

Such designation

must be in writing and must be filed with the court.
(3)

Anything contained in any will of a person who

dies a resident of the state to the contrary notwithstanding,

7

(2)

Trust companies and other corporations.-

All trust companies incorporated under the laws of

When any such corporation has be�n named as an

8

administrator in a will and thereafter sells its business and

9

assets to, or conselidates or merges with, or is in any

it shall be and constitute a violat�on of this section for any

10

manner provided by law succeeded by, another such corporation.

person or corporation to apply for or act under any le�ters

11

the successor corporation may, upon the death of the testator,

issued in any other state or country for or in respect of.

12

qualify, and the court may issue letters to the successor

personal property of a person who hereafter dies a resident of

13

corporation unless the will provides otherwise.

the state an� which is located elsewhere than in the state,

14

solely because of the fact that the will of such testator

15

administrator resulting from merger or consolidation shall,

purports to name, constitute or appoint such person or

16

upon filing proof thereof in the court and without a new

corporation as a purported administrator when such person or

17

corporation is not qualified to receive and act under domici-

18

liary letters issued in the state.

19

purchase of substantially all the assets and the assu.�ption

20

of substantially all the liabilities shall be deemed a merger

continues to act in violation of any of the terms and pro-

21

for the purpose of this section.

visions of this section shall be guilty of a misdemeanor of

22

the second degree, punishable as provided in §775.083, for

23

The appointment of a debtor or of a creditor as administrator

eac� day his appointment as such administrator remains in

24

shall not, either in law or in equity, be construed to operate

effect contrary to any of the terms and provisions of this

25

as a release or extinguishrnent of the debt due to or by the

section.

26

decedent.

27

testator from releasing a debtor by will.

(4)

Any person who fails to comply with or who acts or

733.306

Married woman.-A married woman may act as

administrator or curator without the consent of her husband.

28
29

30

30

31

31

(3)

A corporation authorized and qualified to act as an

appointment, succeed to the rights and duties of all predecessor corporations as the administrators of estates.

A

733.308 Effect of appointment of debtor or creditor.-

This section shall not be construed to prevent a

733.309

l

Succession of administration.-No administrator

l

2

of an administrator shall, as such, be authorized to administer

2

3

the estate of the first testator; but, on the death of the sole

3

4

or surviving administrator,

5

administrator de bonis non to complete the administration of

5

6

such estate.

6

7

733.310

the court shall appoint an

Administrator ad litem.-Whenever, any proceeding

8

before the court, it is necessary that an estate be represented

9

a.�d when there is no administrator of the estate or when the

10

administrator is interested adversely to said estate or �n

11

such proceeding is enforcing his own debt or claim against the

12

estate, the court in which the proceeding is pending shall

13

appoint an administrator ad litem without bond for that

14

particular proceeding.

15

appointment appear of record or are otherwise made known to

16

the court, the court shall without notice appoint such adminis-

17

trator ad litem.

l�
19
20
21
22

Whenever the facts authorizing such

The ad�inistrator ad litem shall, upon

appointment, make and file an oath to discharge his duties
faithfully, and said proceeding shall then be further maintained, prosecuted or defended, insofar as said estate is
concerned, by said administrator ad litem and in his name as
such.

. 4

7
8
9
10
11
13
14
15
16
17
18
19

20
21
22
23

24

24

25

25

27

26
27

28

28

29

29

30
31

APPOINTMENT OF ADMINSTRATOR: BONDS
733.401

30
31

Issuance of ·1etters.-Upon filing the petition

for administration and the will, if any, the will shall be
proved in accordance with §733.201 and be admitted to probate
if venue is proper.

The court shall then appoint the person

entitled to be adm1.nistator.

Upon filing bond, if required,

letters shall be issued to the administrator.

under§

733�"t. Bond of administr�tor; when required, form.-

12

23

26

PART FOUR

(1)

Every person to whom letters are granted, unless

the testator waived the requirements, shall execute and file
a bond with surety or sureties o...� defin�§45.0ll, Florida
statutes, to be approved by the clerk.

The bond shall be pay

able to the governor and his successors in office, conditioned
to perform faithfully all duties as administrator according to
law.

I shall

In form the bond must be joint and several.
(2)

No bond executed by an administrator or curator

be void or invalid because of any informality in it, or

of any informality or illegality in the appointment of the
fiduciary.

The bond shall have the same force as if the ap

pointment had been legally made and the bond executed in proper
form.
(3)

The requirements of this section shall not be

applicable to banks and trust companies authorized by law to
act as administrator.
733.l.W:?, Amount of bond.-(1)

All bonds required by section 733.601, Florida

statutes, shall be in the penal sum that the court deems suf
ficient, respect being had to the value of the estate, the

l
2

3
4
5
6
7
a
9
10
ll
12

relationship of the adminis-trator to the heirs or beneficiaries and the type of assets.
(2)

15
16
17
18
19
20
21
22
23

24
25

26
27
28

29
30
31

On petition by any interested person or ,on the

court's own motion, the court, upon good cause shown, may
waive the requirement of filing a bond, require an ·administra
tor or curator to give bond or additional surety, or decrease

the amount of an existing bond.

733.lfOlf- Liability of surety.--No surety for any ad
ministrator or curator shall be charged beyond the assets
of an estate because of any omission or mistake in pleading
or of false pleading of the administrator or curator.
733. ;04

l3
14

_.

(1)

Release of surety.--

The surety or sureties or the personal representa

tive of any surety or sureties on the bond of any administrator
or curator shall be entitled as a matter of right to be re�
leased from future liability upon the bond, upon application
to the court.
(2)

Pending the hearing of the application, the court

may restrain the principal from acting in his representative
capacity, except to preserve the estate.
(3}

Upon hearing, the court shall enter an order pre

scribing the terms and amount of the new bond for the fiduciary
and the date when -\'..� bond shall be filed.

If the principal -

fails to give the new bond, he shall be removed at once and
further proceedings be had as in cases of removal.
(4)

The original surety or sureties shall be liable

for all acts of the fiduciary until he has given the new bond
and after the giving of the new bond shall remain liable for
all the fiduciary's acts to the time of the filing and approval
of the new bond.

The new surety shall be liable for the fi

duciary's acts only after the fJling and approval of the new
bond.

The costs of the proceeding shall be paid by the surety

applying to be released.

1
2

3
4
5
6
•7
8
9
10
11
12
13
14
15
16
17
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PART FIVE
CURATORS; SUCCESSOR ADMINISTRATORS; REMOVAL
7l3.50l
(1)

curators.--

The court, whenever it is necessary, sua

sponte or upon the application of any person, may appoint
a curator to take charge of the estate of any deceased
person until le"lters are granted.

If, however, the

person entitled to letters is a resident of the county
wh,ere the property is situated, no such curator shall
be appointed until after such notice as the court may
direct to such person so entitled to letters.

Upon the

appointment, the court shall direct the person in posses
sion of the effects of the deceased forthwith to deliver
them into the possession fo the curate�, and this order,

when not obeyed promptly, may be enforced by attachment
and imprisonment for contempt.
(2)

If it is made to appear to the court, upon

sworn petition, that there is great danger that said
property or any portion of it is likely to be wasted,
destroyed or removed beyond the jurisdiction of the
court, and if the appointment of a curator would be
delayed by giving the notice herein provided, then it
shall be lawful for the court to appoint a curator
without first giving such notice.
(3)

Upon special orders of the court from

time to time, the curator may be authorized to perform
any duty or function of an administrator.

1
2
3
4
5
6

7
8
9
10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

{4)

Such bond shall be required of the curator

as the court deems necessary to secure the property or
proceeds, in case of sale, and the court may make an
order for the sale of such poption of the property as
should be sold; provided, however, that no such bond
shall be required of banks and trust companies as
curators.
(5)

inventory

of

The curator shall file immediately an
the property.

When the administrator

qualifies, the curator shall immediately account to him
and deliver all assets of the estate in his hands, a�d
in default thereof shall be subject to the provisions

1

together with all money due the estate by him; and

2
3

proyided, always, that the acceptance of such resig
ANII
nation shall not be construed to exonerate t,;fadmin-

4

instrator or his sureties from�liabilities previously

5

incurred.

6

be satisfied that the interest of the estate will not

7

be placed in jeopardy by such action.

8
9
10
11
12

of this la� relating to removed administrators.

13

sation for their services as the court deems reason-

15

(�}

Curators shal� be allowed such compen

able.
733.502

Resignation of administrator.-- Any

administrator may, upon petition to and with the approval

14
16

17
18

of the court which granted letters, resign and be

19

relieved of his office; provided that notice is given
1
to all interested persons of the petition: and provided,

21

further, that before relieving the administrator from bl$
duties and obligations the court shall require him to
make and file a true and correct account of his admin
istration and to pay over and deliver to his successor
or to his coadministrator or both, as the case may be,
all of the property of the deceased and all books of

,-,

account, bonds, notes o(other securities, documents,
papers or ot.�er property of o� concerning the estate,

A>JY

20
22
23
24
25
26
27
28
29
30

31

The court, befere making such order, shall

733.503 Appointment of successor upon resig
nation.-- When ehere is no coadministrator, a successor
must be appointed and duly qualified before an admin
istrator shall be relieved of his duties and obligations
as provided in §733.502.
733.504

Causes of removal of administrator.-

Any administrator may be removed and his letters re
voked for any of the followin1 causes, and such removal·
shall be in addition to, and not in lieu of, any other
penalties prescribed by law:
(1)
(2)

Insanity.
Habitual drunkenness or continued sick

ness rendering him incapable of the discharge of his
duties.
(3 )

Failure to comply with any order of the

(4)

Failure to return schedules of property

court, unless such order has been superseded on appeal.
sold or accounts of sales of property, real or personal,
or to produce and exhibit the assets of the estate when
so required.
(5)

The wasting, embezzlement or other mal

administration of the estate.

l
2
3
4

purpose, when so required by the court in accordance with
the requirements of law.
(7)

5
6
7
8
9

10
11
12
13
l4
15
t6
l7
L8
l9
!O
?l

Failure to give bond or security for any

(6)

(8}

Conviction of a felony.
Failure of a resident administrator

removing himself from the state to designate a resident
agent or representative with residence and post-office
address.
{9}

The�appointment 6f a receiver or liquida

tor for any corporate administrator.
{10)

Conflicting or adverse interest held by

the administrator against the �state, but this shall not
apply to the surviving spouse because of exercise of
0

the elective share or claim of family allowance or
exemptions.
733.505 Jurisdiction in removal proceedings.-
Petition for removal must be made to the court from
which the letters were issued.
733.506

Proceedings for removal.-- Proceedings

for removal may be instituted by the court on its own
motion or by any creditor, devisee, heir, distributee,
coadrninistrator or by any surety upon the bond of the
ad.�inistrator.

:s
6
8
9
0
l

Such notice shall be given to the ad

ministrator as the court may direct.
733.507 Administration following removal.-
Wnen an administrator is removed for any cause and
there is a remaining administrator, no other admin
istrator shall be appointed; but such remaining
administrator shall complete the administration of the

l

estate.

If the administrator so removed is a sole

2

administrator, the court shall appoint an administrator

3

cum testamento annexo de bonis non, or an, administrator

•4
5
6
7
8
9

10
ll

12
13
14
15
16
17
18
19
20

21
22
23

24
25

de bonis non, as the case may require, in which event
a bond shall be required ·as in the case of an original
administration, the condition of the bond being
modified to suit the nature of the case.
733.508

Accounting upon.removal.-- A removed

administrator shall file a true, perfect and finai
account of his administration within twenty days after
his removal.
'J

733.509

Surrender of assets upon removal.--

The remaining administrator with the will annexed of
the property not administered or the administrator of
the property not adrninistred shall demand of the
removed administrator or of his heirs,

or sureties, all of the property of the deceased
and all books of account, bonds, notes or other
securities, documents, or papers of or concerning the
estate, together with all the sums of money due the
estate by him.

The removed administrator, his heirs,

administrators or sureties shall turn over to his
successor all said property, upon qualification of
his successor and upon demand made as aforesaid.

26

27
28

29
30
31

administrators
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1

PART�

l administer and distribute the estate according to its terms.

2

Duties and Powers of Administrator

2 An order of appointment of an administrator is authority to

3

733.�)l

Time of accrual of duties and powers.-- The

3 distribute apparently intestate assets to the heirs of the

4

duties and powers of an administrator commence upon his

5

appointment.

6

time to give acts by the person appointed that are beneficial

6

ing questioning his appointment or fitness to continue or a

7

to the estate occurring prior to'appointment the same effect

7

proceeding in any jurisdiction to vacate an order declaring an

8

as those occurring thereafter.

Before appointment a person

8

existing will invalid.

9

narr,ed executor in a will may carry out written instructions

9

duty of the administrator to administer and distribute the

The powers of an administrator relate back in

10

of the decedent relating to his body, funeral and burial

11

arrangements.

12

on behalf of the estate done by others where the acts

13

would have been proper for an administrator.
733.(o02

14
15
16

(1)

An administrator may ratify and accept acts

18

An administrator is a fiduciary who shall

observe the standards of care applicable to trustees as
An administrator is under

a duty to settle and distribute the estate of the decedent

in accordance with the terms of his probated and effective

20

will and this code as expeditiously and efficiently as is

21 consistent with the best interests of the estate.

He shall

22 use the authority conferred upon him by this code, the terms
23 of the will, if any, and any order in proceedings to whiqh
24 he is party for the best interests of beneficiaries of the
25 estate.

(2)

An administrator shall not be surcharged

Nothing in this section affects the

10 estate in accordance with the rights of claimants, the sur-

11 viving spouse, any minor and dependent children and any

12 pretermitted child of the decedent as prescribed elsewhere

14

19

26

5 is not aware of a proceeding challenging intestacy, a proceed-

13 in this code.

General duties.--

17 described by Section 737.302, F.S.

4 decedent if, at the time of distribution, the administrator

15

733.�03

Administrator to oroceed without court order;

exception.--An administrator shall proceed expeditiously with

16

the settlement and distribution of a decedent's estate and,

18

adjudication, order or direction of the court, but he reay

17 except as otherwise specified or ordered, do so without

19 invoke the jurisdiction of the court to resolve judicial
20 questions concerning the estate or its administration.
21

733.b:l4

Inventory and appraisement.--

Within three (3) months after his apooint�ent,
is ""5T' a. cvtc1tor ot' a. ,t<.t,C.�;� �<> c>..,.rtku ·o.J"i.ist "'1f' w
23 an administrator who�has previously discharged his duty sr.all

22

(1)

. 24 file an inventory of property owned by �he decedent at the
2 5 time of his death, listing it with reasonable detail, and

26 including for each listed item its fair market value as of

27 for acts of administration or distribution if the conduct in

27 the date of the decedent's death.

28 question was authorized at the time.

28

Subject to other obliga-

29 tions of administration, a probated will is authority to

The administrator shall send a copy of the

29 inventory only to interested persons who request it.

30

30

31

31

CODING: Words underlined are additions: words in
etr�ek-thro�gh type are deletion& from existing law.

{2)

76
COOING, words underlined are additions: words in
etr�ek-th�o�gh type are deletions from existing law.

733.�JS

l
2

Appraisers.-- The administrator may employ

a qualified and disinterested appraiser to assist him in

3 ascertaining the fair market value at the date of the dece4

dent's death or any other date which may be appropriate of

5

any asset the value of which may be subject to reasonable

6

doubt.

Different persons may be employed to appraise d�ffer-

1 of it.

The administrator shall pay taxes on, and take all

2 steps reasonably necessary for the Management, protection and
3 preservation of the estate until distribution.

He may

4 maintain an action to recover possession of property or to
5 determine the title to it.
733.b08

6

General Power of the Administrator.-- All real

7 ent kinds of assets included in the estate.

7 and personal property of the decedent within this state and

9

.9 assets in the hands of the administrator for the payment of

a

10

Supplementary inventory.-- If _any property not
included in the original inventory comes to the knowledge of
an administrator or if the administrator learns that"the

11 value or description indicated in the original inventory for
12 any item is erroneous or mi�leading, he shall file a supple13 �entary inventory showing the market value at the date of the
14

decedent's death of the new item or the revised market value

15

or description, and the appraisers, if any, and furnish

16

copies to interested persons who requested a copy of the

17

inventory.

18

733.�07

Possession of estate.-- Except as otherwise

19 provided by a decedent's will, every administrator has a
20 right to, and shall take possession or control of, the dece21 dent's property but any real property or tangible personal
22 property may be left with or surrendered to the person pre23 sw;iptively entitled to it unless or until possession of the
24 property by the administrator will be necessary for purposes
25 of administration.

The request by an administrator for

26 delivery of any property possessed by an heir or devisee is
27 conclusive evidence that the possession of the property by
28 the administrator is necessary for the purposes of administra-

a

the rents, in<:_�me, issues.and profits therefrom shall be

10 devises, debts, family allowance, estate and inheritance
11 taxes, claims, charges and expenses of administration, and to
12 enforce contribution and equalize advancement and for dis13 tribution:
14

733.(,.09

Improper exercise of power; breach of

15 fiduciary duty.--If the exercise of power concerning the
16 estate is improper, the administrator is liable to interested
17 persons for damage or loss resulting from breach of his
18 fiduciary duty to the same extent as a trustee of an express

19 trust.

In all suits challenging the proper exercise of an

20 administrator's powers, the prevailing party shall be entitled
21 to an award of taxable costs and attorney's fees.

The rights

22 of purchasers and others dealing with administrator shall

23 be determined as provided in sections 733.710 and 733.711, F.s.
24

733.�10

Sale, encumbrance or transaction involving

25 conflict of interest; voidable; exceptions.-- Any sale or
26 encumbrance to the administrator, his spouse, agent or attor27 ney, or any corporation or trust in whic� he has a substan-

28 tial beneficial interest, or any transaction which is affected

29 tion in any action against the heir or devisee for possession

29 by a conflict of interest .on the part of the administrator,

31

31

30
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1 is voidable by any person interested in the estate except
2 one who has consented after fair disclosure, unless:
(1)

3

The will or a contract entered into by the

4 decedent expressly authorized the transaction; or
5

(2)

The transaction is approved by the court after

6 notice to interested persons.

7

733.oLl

Persons deali�g with administrator protec-

8 tion.-- A person who i� good faith either assists an admin9 istrator or deals with him for value is protected as if the
10 administrator properly exercised his power.

The fact that

11 a person knowingly deals with the administrator does not alone
12 require the person to inquire into the existence of a power
13 or the p,opriety of its exercise.
14

see to the proper application of estate assets paid or deliv-

15 ered to the administrator.
16

A person is not bound to.

The protection here expressed

extends �o instances.in which some procedural irregularity

17 or jurisdictional defect occurred in proceedings leading to
18

the issuance of letters, including a case in which the alleged

19 decedent is found to be alive.
20

The protection here expressed

is not substitution for that provided by comparable provisions

21 of the laws relating to commercial transactions and laws sim22 plifying transfers cf securities by fiduciaries.
23

733.<ol2

Transactions authorized for the administrator;

24 exceptions.-- Except as otherwise provided by the will or by
25 an order of court and subject to the priorities stated in
26

section

, F.S., an administrator, acting reasonably

27 for the benefit of the interested persons, may properly:
28

(1)

Retain assets owned by the decedent pending

29 distribution of liquidation including ttose in which the
30

1 c.dministrator is personally interested or which are otherwise
2 improper for trust investment:
4
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Perform, compromise or refuse performance

of the decedent's contracts that continue as obligations of

5 the estate, as he may determine under the circumstances.

In

6 performing enforceable contracts by the decedent to convey
_
7 or lease land, the administrator, among other possible
8

courses of action, may:
(a)

9

Execute and deliver a deed of conveyance for

10 cash payment of all sums remaining due or the purchaser's
11 note for the sum remaining due secured by a mortgage or
12 deed of trust on the land; or
(b)

13

Deliver a deed in escrow with directions

14

that the proceeds, when paid in accordance with the escrow

15

agreement, be paid to the su·ccessors of the decedent, as

16

designated in the escr ?w agreement;

17
18
19

(3)

Receive assets from fiduciaries, or other

(4)

If funds are not needed to meet debts and

sources;

20

e�penses currently payable and are not immediately distribu-

21

table, deposit or invest liquid assets of the estate, including

22

moneys received from the sale of other assets, in federally

23 insured interest-bearing accounts, readily marketable secured
24

loan arrangements or other prudent investments which would be

25

reasonable for use by trustees generally;

26

(5)

Acquire or dispose of an asset, excluding

27 land in this or another state, for cash o7 on credit, at
28 public or private sale; and manage, develop, improve, ex29

change, partition, change the character of, or abandon

30

an estate asset;

31

31

(2)

3

go
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l

(6)

Make ordinary or extraordinary repairs or altera-

2

tions in buildings or other structures, demolish any improve-

3

ments, raze existing or erect new party walls or buildings;

4

(7)

Enter for any purpose into a lease as lessor or

5

lessee, with or without option to purchase or renew, for a

6

term within or extending beyond the period of administration;

7

(8)

Enter into a lease or arrangement for exploration

l

the terms of any obligation owing to the estate.

2

administrator holds a mortgage, pledge or other lien upon

3

property of another person, he may, in lieu of foreclosure,

4

accept a conveyance or transfer of encumbered assets from the

5

owner thereof in satisfaction of the indebtedness secured

6

by lien;

7

8

and removal of minerals or other natural resources or enter

8

9

into a pooling or unitization agreement;

9

10

(9)

Abandon property when, in the opinion of the

ll

administrator, it is valueless, or is so encumbered, or is

12

in condition that it is of no benefit to the estate;

13
14

15

(10)

Vote or refrain from voting stocks or other

securities in person or by general or limited proxy;
(11)

Pay calls, assessments, and other s\lll\s charge-

16

able or accruing against or on account of securities, unless

17

barred"by the previsions relating to claims;

18
19

(12)

Hold a security in the name of a nominee or in

21
22
24
25

persons;

(14)

Borrow money without security or with security,

26 other than real property, to be repaid from the estate assets o
27 otherwise; and advance money for the protection of the estate;
28

(15)

Effect a fair and reasonable compromise with any

29 debtor or obliger, or extend, renew or in any manner modify
30

Sell or exercise stock subscription or conver-

other agent, to the reorganization, consolidation, merger,

12 dissolution, or liquidation of a corporation or other
13
14

business enterprise;
(18)

Alocate items of income or expense to either es-

15 tate income or principal, as permitted or provided by law;
16
17

(19)

Employ persons, including attorneys, auditors,

investment _advisors, or agents, even if they are associated

18 with the administrator to advise or assist the administrator

21

23 loss and liability and himself against liability as to tbird

(17)

11

connection with the security so held;
Insure the assets of the estate against damage,

incident to the adm�nistration of the estate;
sion rights; consent, directly or through a committee or

19

(13)

Pay taxes, assessments, and other expenses

10

other form �ithout disclosure of the interest of the estate

20 but the administrator is liable for any act of the nominee in

(16)

If the

20

in the performance of his administrative duties;
(20)

Prosecute or defend claims, or proceedings in

any jurisdiction for the protection of the estate and of

22 the administrator in the performance of his dutiP.s;

23

(21)

Sell, mortgage, or lease any personal property

24 of the estate or any interest therein for cash, credit, or
25 for part cash or part credit, and with or without security
26 for unpaid balances;
27

(22)

Continue any unincorporated business or venture

28 in which the dece4ent was engaged at the time of his death;
29

(a)

In the same business form for a period of not

30
31

31

coo·I?lG: Words underlined are additions; words in
etr�ck-�hro�9h type are deletions from existing law,

CODING:

Words underlined are additions; words in

•�r�ck-�hro�gh type are deletions frorn existing law.

1 more than four (4) months from the date of appointment of a
2

general administrator if continuation is a reasonable means

3 of preserving the value of the business including good will;
4

(b)

In the same business form for any additional

5 period of time that may be a?proved by order of court; or
6

(cl

Throughout the period of administration if the

1 in the petition for sale of real property, or have consented
2 to the sale, notice of the petition shall be provided as
3 required in section 731.

No bona fide purchaser shall be

4 required to examine any proceedings prior to the order of
5 sale.
6

(2)

When a decedent's will confers specific power to

7 business is incorporated by the administrator and if none of

7 sell or mortgage real property or a general power to sell any

8 the probable distribut�es of the business who are competent

8 asset of the estate, the administrator may sell, mortgage

9 adults object to its incorporation and retention in the estate;

9 or lease without authorization or confirmation of court, any

10

(23)

Provide for exoneration of the administrator from

10 real property of the estate or any interest therein for cash,

11 personal liability in any contract entered into on,:behalf of

11 credit or for part cash and part credit, and with or without

12 the estate;

12 security for unpaid balances.

13

Satisfy and settle claims and distribute the

(f4)

733.l,ii1.3

16

(1)

733.Cot4

Powers and duties of successor adi:i.inistr.ato_r.--

14 A successor administrator has the same power and duty as the

14 estate a; provided in thi·s code.
15

13

Administrator's right to sell real property.-

When any administrator of a decedent dying intes-

15 original administrator to complete the administration and
16 distribution of the es�ate, as expeditiously as possible,

17

tate, or whose testator has not· conferred upon him a power

17 but he shall not exercise any power expressly made personal

18

of sale or whose testator has granted a power but his power

18 to the administrator named in the will.

19

is so limited by the will or by operation of law that it

20

cannot be conveniently exercised

shall consider that it is

19
20

733.�15

Co-administrator; when joint action requi�ed.--

If two (2) or more persons are appointed co-administrator

21 for the best interest of the estate and of those interested

21 and unless the will provides otherwise, the concurrence of

22 in it that the property of the estate be sold the adminis-

22 all is required on all acts connected with the administration

23

trator nay sell it at public or private sale.

No title shall

24 pass until the sale is authorized or confirmed by order of

25 the court.

Application for authorization or confirmation of

23 and distribution of the estate.

This restriction does not

24 apply when any co-administrator receives and receipts for
25 property due the estate, when the concurrence of all cannot

26

sale shall be made by the petition of the administrator

26 readily be obtained in the time reasonably available for

27

setting forth the reasons for such sale, a description of

27

28 the property sold or proposed to be sold, the price and terms
29

of such sale.

Except where interested_persons have joined

28 a co-administrator has been delegated to act for the others.
29

30

30

31

31
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1 the terms of the will otherwise provide, every power exer-

l

cisable by co-administrator may be exercised by the one or

2

3 more remaining after the appointment of one or more is termi-

3

2

PART�
CREDITORS CLAIMS
733.""\Ql Notice to creditors.--Every administrator,

4

nated, and if one (l) of two (2) or more nominated as co-

4 after receiving letters shall cause a notice to be published,

s

administrator is not appointed, those appointed may exercise

5 according to the requirements of Section

6

all the powers incident to the office.

6 creditors of the decedent to present their claims within four

733.�\"\

7
8

Compensation of administrators and profes-

sionals providing services.--

9

(1)

(2)

12

7 (4) months after the date of the first publication of the
8 notice or be fo��ver barred.

Administrators, attorneys, accountants, and

10 appraisers are entitled to reasonable compensation.
ll

, notifying

If a will provides for compensation of the admin-

istrator and there is no contract with the decedent regarding

9

733.'102

10

(1)

Limitations on Presentation of Claims.--

No claim or demand against the decedent's estate

11 that arose before the death of the decedent, including claims

12 of the state and any of its subdivisions, whether due or not,

13 cowpensation, he may renounce the provisions before qualifying

13 direct or contingent, liquidated or unliquidated, or claim

14 and be entitled to reasonable compensation.

An administrator

14 for personal property in the possession of the administrator

15 also may renounce his right to all or any part of the compen-

15 or for damages, including but not limited to actions founded

16

sation.

A written renunciation of the fee shall be filed with

17 the court.
18

733.G.\'i

16 upon fraud or other wrongful act or commission of the decedent,
17 shall be binding on an estate, or on the administrator, or

Expenses in estate litigation.--If any

19 administrator or person nominated as administrator defends

18 on any beneficiary of the decedent, unless presented as follows:
19

(a)

Within four (4) months from the time of the first

20 or prosecutes any proceeding in good faith whether successful

20 publication of the notice to creditors even though the adrninis-

21 or net he is entitled to receive from the estate his necessary

21 trator has recognized the claim or demand by paying a part of

expenses and disbursements including reasonable attorney's

22 it or interest on it or otherwise, but the administrator may

22

23 fees incurred.
24

23 settle in full or in part any claim without the necessity of

24 the claim being filed by th� creditor when the settlement has

25 been approved by the beneficiaries adversely affected and when

25
26

26 the settlement is made within the statutory time for filing

27

27 claims.

28

28

(b)

Within three (3) years after the decedent's death

(2)

Nothing in this section affects or prevents the

29

29 if notice to creditors has not been published.

30

30

31

31
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1 from the issuance of letters.

l following:

2

(a)

A proceeding to enforce any mortgage, pledge or

3 other lien on property of the decedent; or
4

(b)

To the limits of casualty insurance protection

5 only, any proceeding to establish liability of the decedent or
6

the administrator for which he is protected by the casualty

7

insurance.

8

9
10

Form and Manner of Presenting Claim.--A credi-

733.'103

tor must file in the office of the Clerk of the circuit court
issuing letters a written statement of the claim indicating

11 its basis, the name and address of the creditor or·· his agent
12

or attorney, and the amount claimed.

13

up�n fil�ng with the court.

H

date when it will become due shall be stated.

15

is contingent or unliquidated, the nature of the uncertainty

16

shall be stated.

17

be described.

18

the nature of any uncertainty, and the due date of a claim not

19

yet due does not invalidate the presentation made.

20

shall deliver a copy of claims filed to the clerk who shall

21

mail the copy to the administrator and note on the original

22

such fact of mailing.

23

733:104

The claim is presented

If a claim is not yet due, the
If the claim

If the claim is secured, the security shall

Failure to describe correctly the security,
A creditor

Amendment of Claims.--If a bona fide attempt

24

to file a claim is made by any creditor but is defective as to

25

form, the court may permit the amendment of the claim at any

26

time before payment.

27

733."135

28

(1)

29

Payment of and objection to claims.--

No administrator shall be compelled to pay the

debts of the decedent until after the expiration of five months

30

If any person brings an action

2 against an administrator within the five months on any claim
3

to which the administrator has filed no objection, the plain-

4 tiff shall not receive any costs or attorneys' fees if he pre
s vails, nor shall the judgment change the class of the claim for
6

payment.

7

(2)

On or before the expiration of five months from the

8

first publication of notice to creditors an administrator.or

9

other interested person may file written objection to any claim

....

10

or demand filed in the clerk's office.

11

any unmatured claim matures it for the purpose of an action on

12

it.

13

a copy of the objection

14

on the claimant to whose claim he objects not later than ten

15

days after it has been filed, and also on the administrator if

16

the objection is fileq by any interested person other than the

17

administrator.

18

service shall be served on the attorney for the claimant, if

19

his name and address appears on the claim.

An objection filed to

If objection is filed, the person filing it shall serve

by

regist�red mail or personal service

A copy of the objection with a certificate of
Failure to serve

20

copy of the objection constitutes an abandonment of the objec-

21

tion.

22

(3)

The claimant shall be limited to 30 days from the

23

date of service within which to bring an action or proceedings

24

upon the claim or demand.

25

extend the time for filing an objection to any claim or demand

26

or the time for serving the objection, and may likewise extend

27

the time for filing an action or proceeding after objection

28

is filed.

29

notice of the application.

30

brought against the administrator after the time limited above.

The court for good cause shewn may

The extension of time shall be granted only after
No action or proceeding shall be

31

3l

CODING: Words underlined are additions; words in
t1t1!'1>elc-t1'1re1>gh type are deletions from existing law •.

CODING: Words underlined are additions; words in
•�r1>ek-�h1!'01>gh type are deleeions from existing law.

1 If an objection is filed to the claim of any creditor and an
2 action is brought by the creditor to establish his claim or
3 demand, a judgment establishing the claim shall give it no
4 priority over claims of the same class to which it belongs.
5

6

{3)

No interest shall be paid by the administrator or

allowed upon a�y claim against the estate of a decedent until

7 the expiration of five calendar months from the issuance of
8 letters. unless the claim is founded on a written obligation of
9

the decedent providing for the payment of interest.

Interest

10 shall be paid by the administrator on written obligations of

ll the decedent providing for the payment of interest.

Upon all

12 other claims interest shall.be allowed and paid beginning five
13 months from the issuance of letters.
14

{4)

The court issuing letters may determine all

15

questions concerning either liquidated claims or matters not

16

requiring trial by jury.

17

quired for claims that are or may be the subject of proceedings

Presentation of a claim is not re-

18

against the decedent that were pending at the time of his

19

death.

20

733.�06

Payment of claims by administrator.--The ad-

21

ministrator may settle in full or in part any claim without the

22

necessity of said claim being filed by the creditor, where the

23

settlement has been approved by the heirs or beneficiaries

24

adversely affected or accounted for in accountings to the

ZS

court, and where the settle.-nent is made within the statutory

26

time for filing claims and no cause of action at law or in

27

equity heretofore or hereafter accruing, including but not

28 limited to actions founded upon fraud or other wrongful act or
29

30

omission,

shall survive the death of the person against whom

1 such claim may be made, whether suit be pending at the time
2 of the death of such person or not, unless such claim be filed
J in the manner and within the said four months as aforesaid.
733.'107

4

Executions and Levies.--Except upon approval

5 by the court, no execution shall issue on or be levied against
6

any property of the estate.

Claims on all judgments against

7 decedent shall be filed in the same manner as other claims
8 against estates of decedents. This section shall not be con
...,
9 strued to prevent the enforcement of mortgages, pledges, liens
10 or claims to specific property.

11

733."108

12

(l)

Order of Payment of Expenses and Claims.-

The administrator shall pay the expenses of the

13 administration and claims against the estate in the following
14
15
16
17

order:
(a)

Class One.

Costs, expenses of administration,

compensation of administrators and their attorneys' fees.
{b)

Class Two.

Reasonable funeral and interment ex-

18

penses not to exceed $1,000.00 when there are adequate funds

19

in the estate to pay the expenses.

20

visions of Section 733.807, F.S., to the contrary, any excess

21

of the sum allowed for'funeral and interment expenses shall be

22

included in Class Eight.

23

(c)

Class Three.

Notwithstanding the pro-

Reasonable and necessary medical

24

and hospital expenses of the last sixty (60) days of the last

25

illness of the decedent, including compensation of persons

26

attending him.

27

(d)

Class Four.

Family allowance.

28

(e)

Class Five.

Debts acquired after death by the

29

continuation of the decedent's business in accordance with

JO

31
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1 Section 733.712(23) but only to the extent of the assets of
2 that business.
3

(f)

Class Six.

4

(2)

After paying any preceding class, if the estate is

5

All other claims.

insufficient to pay all of the next succeeding class, the

6 creditors of the latter class shall be paid ratably in propor7

tion to their respective claims.
733."'\09

8
9

Compromise.--When a proposal to compromise any

claim, whether in suit or not, by or against the estate of a

10 decedent or to compromise any question concerning the distri11 bution of a decedent's estate, the court may enter an order
12 authorizing the compromise if satisfied that such compromise

13 or settlement will be for the best interests of the estate.

l� The order shall operate to relieve the administrator of lia
c�...
15 bilityAresponsibility for the compro�ise. Claims against the
16 estate may not be compromised until after the time for filing

17 objections to claims has expired.

Notice must be given to

18

those who have filed objection to the claim proposed to be

19

compromised.

20

21 When

733.""\io

Claims undisposed of after three years.-

any person has filed a claim against an estate and

22 the claim has not been paid, settled or otherwise disposed of
23

and no proceeding is pending for the enforcement or compulsory

25

the claim was filed the claim shall be forever barred.

24

26
27

28
29
30

payment of it, at the expiration of three years from the date
action shall thereafter be brought to enforce it.

No

This section

shall not affect the lien of any duly recorded mortgage or
the lien of any person in possession of personal property or
the right to foreclose and enforce the mortgage or lien.

31
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1

2

2

3

3

PART EIGHT

4

SPECIAL PROVISIONS FOR DISTRIBUTION

5

733.801

Delivery of legacies and distributive shares,-

6

No administrator shall be required to pay or deliver

any

7

legacy or distributive share or to surrender possession of any

8

land to any heir or devisee until the expiration of eight

9

calendar months from the granting of letters.

Any payment,

10

delivery or surrender made by the administrator prior to that

11

time shall be made at his risk.

12
13
14

733,802 Proceedings for the payment of legacies or
distributive interest.(1)

Before any administrator is compelled to pay, prior

15

to the final settlement of his accounts, any devise in money

16

or to deliver any specific personal property devised to any

17

person (unless such personal property is exempt personal

18

property) which may have come into his hands, or to pay all

19

or any part of any distributive share in the personal estate

20

of said decedent, or to surrender any land to any heir or

21

devisee, the heir, devisee, or distributee shall file in the

22

court a petition setting forth the facts which entitle him to

23

relief and stating that the property will not be required for

24

the payment of debts, family allowance, estate and inheritance

25

taxes, claims, charges and expenses.of administration, or for

26

providing funds for contribution or enforcing equalization

27

in case of advancements; and notice given to the administrator.

28

On such other day as may be fixed by the court, he shall

29

wake appropriate order as he shall deem proper under the

JO

31

circumstances.
(2)

An order directing the surrender of real estate or

the delivery of any specific personal property shall describe

.4

'the property to be surrendered or delivered; and such order,

5

unless and until revoked or· unless reversed on appeal, shall

6

be conclusive in favor of bona fide purchasers for value from

7

such heir, devisee, or distributee as against the administrator

8

and all other persons claiming by, �hrough, under or against

9
10

the decedent or hrs estate.
(3)

If the administration of the estate, except the

11

distribution thereof,has not been completed prior to the entry

.12

of any order of distribution, the court in its discretion may

13

require the person entitled to such distribution to give a

14

bond with adequate sureties, to be approved by the court,

15

conditioned to make due contribution for the payment of

16

devises, debts, demands and all costs which may be awarded,

17

if any such debt or demand is duly presented within the time

18

limited by law, and for family allowance, estate and inheritanc

19

taxes, claims, charges, expenses of administration and

20

equalization in case of advancements.

21

733.803

Mortgage on devised real property; liability

22

for payment.-The specific devisee of mortgaged real property

23

shall be entitled to have the mortgage on devised real property

24

paid at the expense of the residue of the estate only when

25

the will shows such an implied 'or expressed intent.

26

733.804

27

(1)

Order in which assets are appropriated.

If a testator makes provision by his will or

28

designates the funds or property to be used for the payment

29

of dePts, estate and inheritance taxes, family allowance,

30
31

q3

l

spouse given in satisfaction of or in lieu of his or her

2

statutory rights in the estate shall not abate until other

l

&xe�pt property, charges and expenses of administration and

2

legacies, the same shall be paid out of the funds, or from

3

the property or proceeds thereof, as provided or designated

3

4

by the wills so far as sufficient.

4

5

nor any fund designated, or if it is insufficient, the property

5

6

of the estate shall be used for such purposes (except as other-

6

7

wise provided in §733.815 with respe?t to estate, inheritance

If no provision is made,

7

devises of the same class are exhausted.

Devises given for

a valuable consideration shall abate with other devises of the
same class only to the extent of the excess thereof over the
amount of value of the consideration until all others of the
same class are exhausted.

Except as herein provided, devises

8

and other death taxes) and to raise the shares of pretermitted

8

shall abate equally and ratably and without preference or

9

spouse and children in the following order:

9

priority as between real and personal property.

10

(a)

Propertyrnot disposed or by the will.

11

(b)

Property devised to the residuary legatee or

12

legatees.

13

(c)

14

Property not specifically or demonstratively de-

(d)

Property specifically or demonstratively devised.

16

(2)

No priority shall exist as between real and personal

18

property.
733.805

Abatement and contribution.-Whenever the assets

1.9

of a testate estate are insufficient for· the full payment of

21

property, charges and expenses of administration, devises

20

11
12
13
14

vised.

15
17

10

debts, estate and inheritance taxes, family allowance, exempt

15
16
17
18
19
20

21
22

When property,

real or personal,which has been specifically devised or

charged with a devise is sold or taken by the administator,
other devisees shall contribute according to their respective
interes�s to the devisee whose devise has been sold or taken,
and the court shall, before distribution, determine the
amounts of the respective contributions, and the same shall be
paid or withheld before distribution is made.
733.806
Cl)

Death benefits; disposition of proceeds.

Death benefits of any kind, including, but not

limited to, proceeds of an individual life insurance policy,
proceeds of a group life insurance policy, proceeds

of an employees' trust (or under a contract purchased

by an employees' trust)

forming part of a pension, stock-

22

and when the will directs or discloses an intention as to the

23

order of abatement, effect shall be given to such directions

23

24

or intentions.

24

dowment contract, and proceeds of a health and accident policy,

25

intention appears, residuary devises shall first abate; general

25

may be made payable to the trustee under a trust agreement or

26

devises shall next abate, and specific and demonstrative de-

27

vises shall abate last.

28

as general devises, upon the failure or insufficiency of fund

29
30
31

Unless such directions are given or such

Demonstrative devises shall be classed

or property out of which payment should be made to the extent
of such insufficiency.

Devises to the decedent's surviving

26
27
28

bonus, or profit-sharing plan, proceeds of an annunity or en-

declaration of trust in existence at the time of the death

of the insured, employee, or annuitant.

Such death benefits

shall be held and disposed of by the trustee in accordance

29
30

with the terms of the trust as they appear in writing on the

31

shall not be necessary to the validity of any

date of the death of the insured, employee, or annuitant.
such trust

It

l

agreement or declaration of trust whether revocable or irrevoca

2

ble, that it have a trust corpus

3

trustee to receive such death benefits.

4

(2)

Death benefits of

any

other than the right of the.
kind, including, but not

5

limited to, proceeds of an individual life insurance policy,

6

proceeds of a group life insurance policy, proceeds of an

7

employees' trust (or under a contract purchased by an employees

8

trust) forming part of a p�nsion, stock-bonus, or profit

9
lO
ll
L2
l3
l4

sharing plan, proceeds of an annuity or endowment contract,
and proceeds of a health and acc�dent policy, may be made pay
able to the trustee named, or to be named, in a writteQ
instrument which is admitted to probate as the last will of
the insured, the owner of the policy, the employee covered by
such plan or'"contract, or any other person, whether or not

LS

the will is in existence at the time of such designation.

L6

Upon the admission of the will to probate, and upon qualifi

L7

cation of the trustee unless qualification is waived by the

l8
l9
?O
?l
!2
!3
!4
!5
?6

will, such death benefits shall be paid to the trustee, to
be held, administered, and disposed of in accordance with
the terms of the testamentary trust or trusts created by the

will.

(3)

In the event no trustee makes proper claim to the

proceeds from the insurance company or other obligor within
a period of one year after the date of the death of the
insured, employee or annuitant, or if satisfactory evidence
is furnished to the insurance company or such obligor within

?7 1such one year period that there is o� will be no trustee to

?8 receive the proceeds, payment shall be made by the insurance
!9

lO
31

company or such obligor to the administrators of the person

l
2
3
4

making such designation, unless otherwise provided by agreement with the insurer or other obligor during the lifetime
of the insured, employee or annuitant.
(4)

Death benefits payable as provided in subsections

5

(1), (2) or (3), unless paid to an administrator under the

6

provisions of subsection (3), shall not be deemed to be

7

part of the estate of the testator or.intestate estate, and

8

shall not be subject to any obligation to pay transfer or

9

estate taxes, debts-., or other charges enforceable against the

lO

estate of the testator,or intestate estate to any greater

11

extent than if such proceeds were payable directly to the

12

beneficiaries named in the trust.

13

(5)

Such death benefits so held in trust may be

14

commingled with any other assets which may properly come into

15

the trust.

16

{6)

Nothing in this act shall affect the validity

17

of any designation of a beneficiary of proceeds heretofore

18

made wnich designates as beneficiary the trustee of any trust

19

established under a trust agreement or declaration of trust

20
21

or by will.
733.807

Rights of retainer.--The amount of a non

22

contingent indebtedness of a successor to the estate if due,

23

or its present value if not due, shall be offset against the

24
25
26
27
28
29

30
31

successor's interest� but the successor has the benefit of
any defense which would be available to him in a direct pro
ceeding for recovery of the debt.
733.808 Distribution in kind; valuation; method.(1)

Unless a contrary intention is indicated by the

will, the distributable assets of a decedent's estate shall

l
2
3
4
5
6
7
8
9
10
ll
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

be distributed in kind to the extent possible through applica
tion of the following provisions:
(al

A specific devisee is entitled to distribution
• of

the thing devised to him, and a spouse or child who has selec
ted particular assets of an estate as provided in section
732.402, shall receive the items selected.
(bl

Any family allowance or de�ise payable in 11\0ney

may be satisfied by value in kind provided:
l.

The person entitled to the payment has not demanded

in cash;
2.

The property distributed in kind is valued at fair

market v alue as of t�e date of its distribution; and
3.

No residuary devisee has requested that the asset

in question remain a part of the residue of the estate.
(cl

For purpose of valuation under paragraph (b) secu

rities regularly traded on recognized exchanges, if distributed
in kind, are valued at the price for the last sale of like
securities traded on the business day prior to distribution,
or if there was no sale on that day, at the median between
amounts bid and offered at the close of that day.

Assets

consisting of sums owed the decedent or the estate by solvent
debtors as to which there is no known dispute or defense are
valued at the sum due with accrued interest or discounted
to the date of distribution.

For assets which do not h�ve

readily ascertainable values, a valuation as of a date not
more than thirty (30l days prior to the date of distribution,
if otherwise reasonable, controls.

For purposes of facilita

ting distribution, the administrator may ascertain the value
of the assets as of the time of the proposed distribution

l

in any reasonable way, including the employment of qualified

2

appraisers, even if the assets may have been previously

3

appraised.

4

(d)

The residuary estate shall be distributed in

5

kind if there is no objection to the proposed distribution

6

and it is practicable to distribute undivided interests.

,7
8
9
10
ll
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

In

other cases, residuary property may be converted into cash
for distribution.
(2)

After til.e probable charges against the estate are

known, the administrator may mail or deliver a proposal for
distribution to all persons who have a right to object to the
proposed distribution.

The right of any distributee to

object �o the proposed distribution on the basis of the kind

or value of asset he is to receive, if not waived earlier in
writing, terminates if he fails to object in writing received
by the administrator within thirty (30) days after mailing or
delivery of the proposal.
733.809

Distribution; right or title of distributee.

Proof that a distributee has received an instrument or deed
of distribution of assets in kind, or payment in distribution,
from an administrator, is conclusive evidence that the
distributee has succeeded to the interest of the estate in
the distributed assets, as against all persons interested in
the estate, except that the administrator may recover the
assets or their value if the distribution w�s improper.
733.810

Improper distribution; liability of distributee.

Unless the distribution or payment no longer can be questioned
because of adjudication, estoppel, or limitation, a distributee
of property improperly distributed or paid, or a claimant who

1

was improperly paid, is liable to return the property im-

2

properly received and ·its income since distribution if he has

3

the property.

4

liable to return the value as of the date of disposition of

5

the property improperly received and its income and gain

6

received by him.

7

733.811

If he does not have the property, then he is

Purchasers from di�tributees protected.--If

8

property distributed in kind or a security interest therein is

9

acquired by a purchaser, or lender, for value from a distribu-

10

tee who has received an instrument or deed of distribution

11

from the administrator, the purchaser or lender takes title

12

free of any claims of the estate and incurs no personal

13

liabil�ty tq the estate, whether or not the distribution was

To be protected under this provision, a purchaser or

14

proper.

15

lender need not inquire whether an administrator acted properly

16

in making the distribution in kind.

17

733.812

Partition for purpose of distribution.--When

18

two (2) or more heirs or devisees are entitled to distribution

19

of undivided interests in any real or personal property of the

20

estate, the administrator or one or more of the heirs or

21

devisees may petition the court prior to the closing of the

22

estate to make partition.

23

ested heirs or devisees, the court shall partition the

24

property in the same manner as provided by law for civil

25

actions of partition.

26

to sell any property which cannot be partitioned without

27

prejudice to the owners and which cannot conveniently be allote

28

to any one party.

After formal notice to the inter-

The court may direct the administrator

2
3
4
5
6
7
8
9
10
11
12
13
14
15
�
17
18
19
20
21
22
23
24

25
26
27
28
29

29

30

30
31

l

JPP

31

733.813

Private agreements among successors to decedent

binding on administrator.--Subject to the rights of creditors
and taxing authorities, competent successors may agree among
themselves to alter the interests, shares, or amounts to which
they are entitled under the will, or under the laws of
intestacy, in any way that they provide in a written contract
executed by all who are affected. The administrator shall
abide by the terms of the agreement subject to his obligation
to administer the"'estate for the benefit of creditors, to
pay all taxes and costs of administration, and to carry out
the responsibilities of his office for the benefit of any
successors of the decedent who are not parties.

Administrators

of decedents' estates are not required to see to the per
formance of trusts if the trustee thereof is another person
who is willing to accept the trust. Accordingly, trustees
of a testamentary trust are sucqessors for the purposes of
this section. Nothing herein relieves trustees of any duties
owed to beneficiaries of trusts.
733,814

Disposition of unclaimed funds held by

administrators.(1)

In all cases where there are unclaimed funds in

the hands of an administrator which funds cannot be distributed
or paid to the lawful owner by reason of inability to find
the lawful owner or claimant or because no lawful owner is
known or the lawful owner or claimant refuses such funds, then
the administrator upon the order of the court shall deposit
the same with the clerk and receive a receipt, and the clerk
shall deposit the funds in the registry of the court to be
disposed of as follows:

If the value of such funds is fifty

l

1

dollars or less, the clerk shall post a notice at the court-

2

house door giving the amount

3

administrator and such other pertinent information that will

4

put interested persons on notice, such notice to remain posted

2

involved, the name of the

5

for a period of thirty days.

6

over fifty dollars, the clerk shall publish such notice once

7

a week for three consecutive weeks in a newspaper of general

3

If the value of such funds is

8

circulation in the county.

9

days from receipt thereof the clerk shall deposit such funds
for advertising.

14

14

hereof, the state treasurer shall deposit the same to the

16

fund.

All interest and all income that may accrue from the

money while so deposited shall belong to the fund.

18

so deposited shall constitute and be a permanent appropriation

19

for payments by the state treasurer in obedience to court

22
23
24
25
26
27
28
29
30
31

The funds

23

state treasurer and deposited as provided by subsections (1)

funds, and on written notice to the state attorney of the
circuit wherein such court is situate, and after proof of
right thereto, obtain an order of the court directing the

19

22

entitled to any of the funds before or after payment to the

court which authorized and directed the deposit of the

18

21

Any person (hereinafter referred to as claimant)

deposit with the state treasurer, on written petition to the

16

20

orders entered as provided by subsection (3) hereof.

and {2)hereof, may, within twenty years from the date of

15
17

17

(3)

11
13

hereinafter as "money") paid to him under subsection (1)
credit of the state school fund to become a part of the school

21

10
12

Upon receipt of the funds (sometimes referred to

15

20

5

9

11
13

4 ·use and benefit of the state school fund.

8

with the state treasurer after deducting his fees and the costs
(2)

from the date of deposit shall escheat to the state for the

7

After the expiration of thirty

24

,;,�d

All funds deposited

with the state treasurer and not claimed within twenty years

6

10
12

payment of such money to the claimant.

25
26
27
28
29
30
31
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PART NINE

4

CLOSING ESTATES

5

733.901

6

(!)

Distributionr Final discharge.--

When an administrator has completed the administra-

7

tion except for distribution,he shalL file a petition for

8

discharge, that shall state the following:

9

{a)

A complete report of all receipts and disburse-

0

ments.

l

except that fees and expenses paid to the administrator,

2

attorneys, accountants and appraisers shall be set forth

3

in all instances.

This report may be waived by all interested persons

(b)
5

That he has fully administered the estate by m aking

payment, settlement or other disposition of all claims and

debts which were presented, and expenses of administration.
(c)

T.hat a copy of the petition has been served upon

all interested persons in accordance with the provisions of
section 731.301 (2).
(d)

The proposed distribution of the assets of the

estate.
(2)

If no objections to the petition for distribution

and discharge have been filed within 30 days from the date of
filing, the administrator may distribute the assets of the
estate according to the plan of distribution set forth in
the petition and such assets shall be distributed free from
the claims of any interested person and the court shall enter
an order discharging the administrator, terminating the estate,
and releasing all sureties on any bond required.

(3)

If an objection to the petition for distribution

2

and discharge has been filed within the time allowed, the

3

court,·after hearing, shall set forth a plan of distribution

4

and upon receipt of evidence that the assets of the estate

5

have been properly distributed and that claims of all creditors

6

have been paid or otherwise disposed of, the court shall ente�

•7

an order discharging the administrator, terminating the estate,

8
9
10
11

12

and releasing all sureties on any bond required.
(4)

The thirfy-day period contained in subsection (2)

may be waived upon petition of all interested persons.
733.902
Cl )

Discovery of will after settlement of estate.

Upon the discovery, after the termination of

13 administration and the discharge of the administrator, of an
14 unknown will or a later will or codicil expressly revoking
15 the probated will or impliedly revoking the same in whole

16 or in part, by any one or more persons interested may
17 by suit, impress.a trust upon the funds or property received
18

by an heir or distributee in the administration recently
19 terminated which, because of the newly discovered will, such
20 recipient is not justly entitled to retain. All persons
21 interested under the newly discovered will and all heirs or
22
23

distributees under the former proceedings whose rights are

affected by such new will may be made parties to one proceeding.
24 A receiver of any or all of the property may be appointed. It
25
shall be no objection to the complaint that it is multi26 farious. Such heir or distributee shall be held to account,
27

28

not for the value of any such property spent or consumed by

him, but only for the property actually remaining in his hands
29 in its original form or as it may be traced into other form
30 or property.
31

l

2
3

4

s

6

7
8
9

10

11

12
13
14

15

16

17

18
19

20

21

22
23

24

25
26
27

28

29

30

31

(2)

Such proceedings shall neither invalidate any acts

of the administrator theretofore performed in good faith nor
affect the rights of bona fide purchasers for value of any

of the property of the estate; nor shall any such proceeding

be brought after three years from the date of the discharge
of the administrator.
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737 TRUST ADMINISTRATION

l

2

Part l Trust Registration

2

737.101

3

Duty to register trust.--The trustee of a trus

(l)

In the case of a testamentary trust, by the name

3

of the testator and the date and place of domiciliary probate:
, (2) In the case of a written inter vivos trust, by

4

having its principal place of administration in this state may

4

the name of ca.ch settler and the origin.i.l trustee and the date

5

register the trust in the circuit court of this state at the

5

of the trust: instrum.:,nt: or

6

principal place of administration and with the secretary of

6

7

state.

8

the grantor or requested by any beneficiary or interested per-·

9

son. Unless otherwise designated in the trust agreement, the

The trustee shall register t�e trust if directed by

10 principal place of administration of a trust is the trustee's
ll usual place of business where the records pertaining to the
12

trust are kept, or at the trustee's residence if he has no suc.h

14

place of administration, if not otherwise designated in the

13 place of business.

15
16

In the case of co-trustees, the principal

9 the trust, includiti_g the subject matter, beneficiaries and time
10 of performance.
ll

12 If a trust bas been registered elsewhere, registration in this
13 state is ineffective until the earlier registration is re14

leased by order of the court where prior registration occurea:

trust instrument, is the usual place of business of the corpor-

15

or an instrument executed by the trustee and all beneficiaries,

ate trustee if there is but one corporate co-trustee, or the

16

filed with t:he registration in this state.

17

19

19

18 who is a professional fiduciary if there is but one such per-

son and no corporate co-trustee, and otherwise the usual place
of business or residence of any of the co-trustees as agreed

18

20

The duty to register under this chapter does not

21

22 apply to the trustee of a trust if registration would be incon-

22

21

23

upon by them.

sistent with the retained jurisdiction of a foreign court from

24

which the trustee cannot obtain release.

26

accomplished by filing two signed copies of a statement indica-

28

ledges the trusteeship.

29

state�ent to the secretary of state.

25

In the cnr:c or an or.i.l trust, by inforr.mtion

7 identifying the settlor or other source of: funds and de-scribing
8 the time and manner of the t:rust • s creation and the terms of

17 usual place of business or residence of the individual trustee

20

(3)

737.102

Registration procedures.--Registration shall be

27 ting the name and address of the trustee in which it acknow-

The clerk shall forward one cooy of the
The statement shall in-

30 dicate whether the trust has been registered elsewhere.
31 statement shall identify the trust:
207

The

23

24
25
26
27
28
29
30
31

737.103
(1)

Effect of rcgistration.--

By registering a trust, or accepting the tn1stee-

ship of a registered trust, the trustee submits personally
to the jurisdiction of the court in any proceeding under
Section 737.201 relating to the trust that may be initiated
by any interested person while the trust remains registered.
Notice of any proceeding shall be delivered to the trustee,
or mailed to him by ordinary first class mail at his address
as listed in the registration or as thereafter reported to
the court and to his address as then known to the petitioner.
(2)

To th<:> extent of their interests in the trust,

all beneficiaries of a trust: properly registered in this stat
are r.ubjcct to the jurisdict:ion of the court of registration
for the purposes of proceedings under Section 737.201, pro
vided notice is given pursu.i.nt to Section 731.401.
208

737.104

Effect of failure to register.--A trus�ee who

fuils to register

a

trust in a proper place as required by

this chapter, for purposes of any proceedings initiated by a
bcncficiai-y of the trust prior to registration, is subject to
the perco:,.:-1 jurisdiction of any court in which tho trust could

have b::cn rcgiutercd.

In addition, any trustee who, within

thirty (30) c1.:!:i•s .ifter receipt of a written demand by a grant<:>r,
beneficiary or interested person, fails to register a trust as

, 1 rec;-..iircd b}• this chapt�r is subject to removal and denial of
co;�p;:nsation or to surch.irgo as the court may direct.

A pro

vision in the terms of the trust purporting to excuse the
, trust�e fro� the duty to register, or directing that the trust
or trustee shall not be subject to the jurisdiction of the
court, is ineffective.
737.105 Qualification of foreign trus
tee.-- Unless
otherwise doing business in this stat
e, local qualification by,
7, a foreign trustee, corporate or indiv
idual, is not required in
a order for the trustee to receive distr
ibution from a local
, estate. Nothing in this chapter affe
cts the provisions of
o Section 660.10, Florida Statutes.

l
2

3
4
5
(j
7
8
9
0
:l

1

PART 2

2

Jurisdiction of Courts Concerning Trusts

3

737.201

(1)

4

court: exclusive jurisdiction of trusts.--

The court has e>:clusive jurisdiction of proceed

5

ings initiated by intcr.::stcd parties concerning the internal

6

affairs of trusts.

7

this section arc those concerning the administr.ition and

8

distribution of trusts, ,the declaration of rights and the

9

dctcrmin.ition of other matters involving trustees and benefi

10

ciaries of trusts;

11

proceedings to:

12
13

Proceedings which may be maintained undei::

Thei;;c include, b\1t arc not limited to,

(a)

Appoint or remove a trustee;

(b)

Review trustees' fees and to review and settle

14

interim or final accounts;

15

(c) Ascertain beneficiaries, determine any q�estion
arising in the administration or distri�ution of any trust

16

17
18
19

including qucst�ons of construction of trust instruments, to
determine the existence or non·
· 'lege , duty or right: and
existence of any immunity, power, privi
instruct trustees, and

20

(d)

Release registration of a trust.

21

(2)

Neither registration of

a

trust nor a proceeding

22

under this section result in continuing supervisory proceed-

23

ings.

24

submission of accounts and reports to bcneficii:lrics, pa)•r..cnt

25

of trustee• 5 fee� and other obligations of a trust; acceptance

26

•and change of trusteeship, nnd other aspects of the administra

27

l:ion of a trust sh::i.11 proceed exp�cliti?usly consistent with

28

the terms of the trust, free' of juclidal intervention and

29
JO

The managem8nt and distribution of a trust estate,

wi t:hout ordor, approv.il or otl1er act ion. of any court, subject

31
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l

to the jurisdicti on

2

parties or as

3

of t he

o therwise

737.202

court as i nvoked by interested

exercised as provided by law.

Trust proceedings; venue.--venue fo r proceed

4

ings under Secti o n 737.201 involving registered trusts is in

5

the place of registration.

6

Section 737.201 invo�ving trusts not registered in this state

7
8

Venue f or proceedings under

is in any pl.ace where: the trust P,re>pe rly c ou ld h.ive been
r:::gistercd, .ind

otherwise

by the rules of civil procedure.

737.203 Trust pr oceedings; di:,missal of matters re

9

10

lati:19 to foreign trusts.--The court \Jill n ot,

11

c.!:>jccti on of a party, entertain proceedings und e r sec ti on

12

737.201 involving a trust registered

13

placc

14

i'pprc,;,riatc parties

15
16
17
18
l9
!O
'l
2
3
4
5
5
7

o�

courts

or

o ver

having its principal

ad:'.l�nistration in another state, unless when all

of

c ould

not be bound by litigation in the

the state where the trust is registered or has its

princ ipal place

of

ad�inistration

or

when the interests of

j\lsticc otherwise would seriou:::ly be impaired.
c ondition

a stay

or

dismissal

of

The c our t may

a pr oceeding under this

section on the c onsent of any party t o jurisdiction
ctatc in which the trust is registered
plQce

of

the

business,

enter any

o ther

737.204

or

or

of

the

has its principal

the court may grant a c on t inuance or

appropriate orclcr.
Cc1..rl; corcurr e nt jurisdicti on of litigatio n

i1wclving tr�sts and third p:irt:ics.--'l'he c ourt

of

the p lace

in \·:hich t,10 trust is registGred h.is cencurrent jti risdiction
with

o ther

co\l rtc

of

thic :::tatc

of

actions and proceedings

to <lctc-n:,inc the existence or nonexiste nce
other

th,m by will,

of

d�l:>to rs or trusts, and

actions by
of

or

of

trusts created

agnini:it creditors

or

othc·r actions und proc0cdings in-
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is determined by
third par ties. venue
volving trustees and
actions.
applicable to civil
the rules generally
nts
loy ment o f age
r eview of emp
5 Proceedings fer
.20
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yees of trust.-
f t ru stco and em.olo
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c
of
w
ie
rev
and
er notice to a_ll
o1estcd pers o n, aft
On petit io n of an int
of
� review the p; o priety
s ons, the c ourt mav
5 intercst�d per
orney,
tee including any att
r son by a t rus
cr.-,plOl"\'-C'nt Of any pe
or
nt
cialized age
adv...,J.s or o r other spe
audit or, invc:,tmont
compensation o f any
reasonabl eness of the
he
d
t
n
n
nt,
stn
3 nssi
tho co:i,pensa ti o n
tho reasonnl)leness of
and
,
oyed
em;,:il
so
person
Any person
h.is o\vn services.
by the trustee for,
1 detcrr.,i nc'd
•
y be
i:iation from a trust ma
ed excessive comp:m
2 who has receiv
s •.
ke appropriate refund
3 ordered to ma
n otice;
edings; i11itiation by
1
!I • 4
73"7.206 Trust proce
737.201 are
ing� und e r section
rties.--Prcceed
pil
y
ar
ess
nec
notice
f j .5
.
t11e court and giving
i'
filing a petition in
by
ed
t
itia
i
n
6
The court
I
,
interested part.ies.
i on 731.401 to
7 pursu�nt t o sect
is
nal persons. A decree
ification cf additio
8 mily order not
ugh
.
cf the pr oceeding tho
who are given n otice
.9 v.i.lid as to all
are notified.
l 1·nterested parties
0 fewer than al
PART 3
_1
es of Trustees
Duties and Liabiliti
_2
not limitcc1.--:c:xccpt as
737.301 General uutics
_3
the trustee t o
ed, t�e goncrul duty o f
4 t;pecifically provid
·
1 fo... the benefit of the
expcdit10\1B.y
�5 i:ldraini•t e r a tr\lSt
altered by this ac t.
_6 bcncfjci.iries is not
nnd performnnce .-istee's standard o f care
Trt
..
'>
.30
737
:7
the
r ms of the trust,
i:wisc provided• by the te
.::!8 Except as o the
g with t he trust
e the stnndarcls J.·n dealin
erv
obs
ll
sh«
c
u:tc
tri
:!9
·� ·
dent m;.n ckali,1g with •
,o UH,el:s that wo•.1l.d be chv�rvcd by a pru

Il

-l

:n
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person tlw court mny excuse a requiro1:1cnt of bond, reduce the
has special skills
the properly of ,mother, and if lhe trustee
ons of special
or is named trustee on th.:i basis of representati
those skills,
skills or e:-:p:::rtise, he is under a duty to use

1
2
3

Dut:,• to inform and account to beneficiaries.--

737.303

4

6

trust rcason-.·he tru:.t:ec shall keep the beneficiaries of the
tion. rn
ably i:1 formed of the trust and its aqministra

7

.iddition:

5

8
9
LO
ll
l2
13
l4

15

(1)
tr"..?st, the

18·
20
21

22
23
24
25
26
27
28
29

amount of the bond, release the surety, or permit the substitu

3

tion of t:nother bond with the same �c different sureties.

acceptance of the
Within thirty (30) days after his
current bene
tru�tee f-hnll inform in writing the

who under
possible, one (1) or more persons
fici.i.ries with future
section 731..!;03 may represent bene
trust is registered and
interests, of the court in which the
ficiar i es and

5

tion or other appropriate court in amounts and with sureties

6

and liabilities as provided in Sections 733.604 and 733.606

8

I :O

administration.

ry is entitled
Upon reasonable request, a beneficia
trust annually and on
to a statement of the accounts of the
ge of the trustee.
te:::-mination of the trust or chan
trustee need !'}Ot pro
737. 304 Duty to provide bond. --1\
hi!. duties unless required
vide bo::id to secure performance of
n.:bly requested by a bcmehy the tcn,s of the trm;t, rcasc
sary to protect the
ficfary or found by the court to be neces
not able to protect
intc,rcst.s of the beneficiaries who arc
(3)

are not adequately
themselves and whose intcrc:.ts otherwise
ee or other interested
re-presented. On p,�tition of the trust

,

relating to bonds of personal representatives.
737,30!;

'l'ru:;tl•c's duties; oppropri.:ite place of

ncl111inistrat.i.on; dcvJ.i
· tion.
·
--A trustee is under a continuing
..._
·
duty to ad;,1inister the trust at a place aPpropriatc
to the purposes of the trust and t0 i·s
· t sound, efficient management.

any reason, the court may enter any order further ing efficient

-4

·
administration and the interests of b�nef·
�
iciaries,
including

5

if appropriate, release of registration, removal of the trustee

6

and appoi11t:nent of a trustee in another state.

7
8

compliance would be contrary to efficient admin i stration or
the purposes of the trust.

views
·
o f adult beneficiaries shall

l

be given weight in determining the suitability of the trustee

2

and the place of administration.

J

737.306

Perr.o:1al liability of trustee to third

parties.--

(1)

Unlc!::s othcr\,•ise provided in the contract, a trus-

tee is not peri;onally •liable on contracts pro:,crly entered into
in his fidl1ciary caix1city in the cotirr.e of admin i st:rntion of
the trust estate unless he i-o.ils to rc\•cc·•l
• his reprczcntative

cap«city and id<.'ntifv
� th
· e t:·rust· cst:a lo in the contract.

214
213

Trust pro-

visions relating to the place of a dministrati·O11 and to changes
_
in the place of administrntion or of trustee control unless

30

31

If

the principal place of aa:-:iinistration
· ·
b0comcs inappropriate for

if

of his nc1r.1e .:ind address.
(2) Upon reasonable request, the trustee shall pro-

shall be fi'led i· n the court of registra-

bond is recr. ui rcd,

7

i't

If

4

9

a copy of the trust which describes
16 vide the beneficiary wi th
with relevant information about
17 or affects his interest and
culars relating to the
the assets of the trust and the parti

19

2

!2)

A trustee is personally liable for obligations

rising fro::i ownership or control of property of the trust
state or for torts committed in the course of administration
f the trust estate only if he is personally at fault.
(3)

Claims based on contracts entered into by a trus

�e in his fiduciary capacity, on obligations arising from
vnership or control of the. trust estate, or on torts committed
1 the course of trust adr..inistration may be asserted against
1e trust estate by proceeding against the trustee in his
.duciary capacity, whether or not the trustee is personally
abl� therefor.
(4)

The question of liability as between the trust

tate and tr.e trustee individually may be determined in a

ccc-c<ling for uCC'Qtmting, surcharge or indemnification or
her appropriate proceeding.
737.307

Limitations on proceedings against trustees

ter fim:11 account.--Unlcss previously b<;1rrcd by adjuclication,
1scmt or li::iitation, any claim against: a trustee for breach
trust is barred as _ t o .my b eneficiary who has received a
,al account or other statement fully disclosing the matter
sho·.-1in9 termination of the trust relationship between the
stcc and the beneficiary unless a proceeding to assert the
in is CC::-a-:tcnccd l-lithin six (6) months after receipt of the
al .:.cco1..::1t: or statcrr.-:mt.

In «ny event and notwithstanding

k of full dh:closurc a trustee who has issued a finill
n:at or stntcmcmt rcccivccl by the beneficiary and has
)r�;cd the beneficiary of the location ancl availability o f
>rcis fo= his c�:«11,inntion °is protected after three (3) years.

1

A beneficiary is deemed to have received a final account or

2

statement if, being an adult, it is received by-him personally

3

or if, being a minor or disabled person, it is received by his

4

representative as described in Section 731.403(1) and (2).

5

PART 4

6

Powers of Trustees

7
8
9
10

737.401

Short title.--This part may be cited as the

"Uniform Trustees' P,owers Act".
737.402
(1)

oefinitions.--As used in this part:

"Trust" means an express trust created by a trust

11

instrument including a will, whereby a trustee has the duty to

12

administer a trust asset for the benefit of a named or other

13

wise described income or princip�l beneficiary, or both;

15

business trust which provides for certificates to be issued to

14 "trust" does not include a resulting or constructive trust, a
16
17
18
19
20

the beneficiary, an inves��ent trust, a voting trust, a secu
rity instrument, a trust created by the judgment or decree of
a court, a liquidation trust, or a trust for the primary pur
pose of paying dividends, interest, interest coupons, salaries,
wages, pensions or prof_its, or employee benefits of any kind,

21

an instrument wherein a person is nominee or escrowee for an

22

other, a trust created in deposits in any financial institution

.23
24
25
26
27
28
29

or other trust the nature of which docs not admit of general
trust administration;
(2)
trustee;
(3)

"Trustee" means an original, added, or successor
"Prudent man" means a trustee whose exercise of

trust powers is reasonable and equitable in view of the inter
ests of income or principal beneficiaries, or both, and in

30
31
215

216

l
2

3
4

5

6

7
8

view of the manner in which men of ordinary prudence, diligence

discretion, and judgment would act in the management of�
eWft � a ffairs� of another.
737.403

law.-(l)

The trustee has all powe�s conferred upon him by
the provisions of this act unless limited in the trust instru•
ment.

9
0
1
2
3
4
5
7

Powers of trustee conferred by trust or by

(2)

An instrument which is not a trust under section

737.402(1) may incorporate any part of this act by reference.
737.404 Powers of Trustees conferred by this part.-
(1)

From time of creation of the trust until final
distribution of the assets of the trust, a trustee has the

power to perform, without court authorization, every act which
a prudent man would perfo:::m for the purposes of the trust in

cluding but not limited to the powers specified in subsection
(3).

l
2
3

sition of the assets should be made; and the assets may be retained even though they include an asset in which the trustee

is personally interested;
(b)

4

5
6

To hold without liability, other than that involve

in holding property legal for investment of trust funds, any

and all property whether or not permissible for investment of

.7 funds of that particular trust, received from or through the

8 settler of the trust, and any property lawfully coming into the

9

hands of the trustees in lieu of or in substitution therefor,

10 including power to exchange capital stock of any bank or trust

11 company, including capital stock of the corporate trustee, for
12

capital stock in any registered bank holding company, such

13 bank holding company being subject to the provisions of title
14 12,
15
16
l?
lS

u.s.c.,

§1841 et seq., as amended,commonly known as bank

holding company act of 1956.

This provision shall not be con-

strued to cover reinvestments of cash made by the trustee.
(cl To receive additions to the assets of the trust;
(d)

To continue or participate in the operation of any

19 business or other enterprise, and to effect incorporation,
20 dissolution, or other change in the form of the organization

21 of the business or enterprise;
( e) To acquire an undivided interest in a trust asset
22

23 in which the trustee, in any trust capacity, holds an undivided
24 interest;
25

(f)

27

(q)

To invest and reinvest trust assets in accordance

26 with the provisions of the trust or as provided by law;

(2)

ana (2):

A trustee has the power, subject to subsections(l)

(a)

To collect, hold, and retain trust assets received
from a truster until, in the judgment of the trustee, dispo217

To deposit trust funos in a bank, including a bank

28 operated by the trustee;
(h) To acquire or dispose of an asset, for cash or on
29
30 credit, at a public or private sale; and to manage, develop,
31 1improve, exchange, partition, change the character of, or
218

I

1 abandon a trust asset or any interest therein; and to encumbex.
2 mortgage, or pledge a trust asset for a term within or extend3 ing beyond the term of the trust, in connection with the exer4
5
6
7

cise of any·power vested in the trustee;
(ii

ations in buildings or other structures, to demolish any im
provements, to raze existing or erect new party walls or

8

buildings;

9

(j)

lO
ll
12
l3
l4

To make ordinary or extraordinary repairs or alter-

To subdivide, develop, or dedicate land to public

use; or to make or obtain the

vacation of plats and adj�st

boundaries; or to adjust differences in valuation on exchange
or partition by giving or receiving consideration; or to dedi
cate easc:.1ents to public use without consideration;
( k1

To enter for any purpose into a lease as lessor or

15

lessee with or without option to purchase or renew for a term

16

within or extending beyond the term of the trust;

l7
18
l9

20

21
22
23
24

(l)

To enter into a lease or arrangement for explora-

tion and removal of minerals or other natural resources or
enter into a pooling or unitization agree�ent;
(m)

To grant an option involving disposition of a trust

(n)

To vote a security, in person or by general or

asset, or to take an option for the acquisition of any asset;
limited proxy; or not to vote a security;
(o)

To pay calls, assessments, and any other sums

25 chargeable or accruing against or on account of securities;
26

27

(o) To sell or exercise stock subscription or conver
sion rights; to consent, directly or through a committee or

28 other agent, to the reorganization, consolidation, merger, dis29· solution, or liquidation of a corporation or other business
30 enterprise;
31

1

(q) To hold a security in the name of a nominee or in

2 other form without disclosure of the trust, so that title to
3 the security may pass by delivery, but the trustee is liable
4

{or any act of the nominee in connection with the stock so

5

held; and when income is directed to be paid to minors, to

6

apply and expend the same for their benefit either with or with

7

out the intervention of a guardian;
( :t) To insure the assets of the trust against damage or

8

9 loss, and the trus�e against 11ability with respect to third

10 persons:
ll

(S)

To borrow money to be repaid from trust assets or

12 otherwise; to advance money for the protection of the trust,
13 and for all exp�nscs, losses, and liabilities sustained in the
14 administration of the trust or because of the holding or owncr15 ship of any trust assets, for which adv;:inces with any interest
16

the trustee has a lien on the trust assets as against the

17

beneficiary;

18

(t)

To pay or contest any claim; to settle a claim by

19

or against the trust by compromise, arbitration, or otherwise;

20

and to release, in whole or in part, any claim belonging to the

21
22

trust to the extent that the claim is uncollectible;
(u)

To pay taxes, assessments, compensation of the

23

trustee, and other expenses incurred in the collection, care,

24

administration, and protection of the trust;

25

(V} . To allocate items o·f income or expense to either

26

trust income or principal, as provided by law, including cre

27

ation of reserves out of income for depreciation, obsolescence,

28
29
30

or amortization, or for depletion in mineral or timber
properties;

31
220

219

,,

l
2

3
4

Cw) To pay any sum distributable to a beneficia�y

un:!cr legal disability, without liability to the trustee, by

2

�se of the beneficiary either to a legal representative ap

4

737.405 Power of court to permit deviation or to ap-

6

.(1)

paying the sum to the beneficiary or by paying the sum for the

pointed by the court_, or if none, to ·a relative; and when
6 ir:cc-:::e is directed to be paid to minors, to apply and exoend
7 t�c sa�e for th()ir bcn'efit either with or without the inter5

vcntion of a guardian:

,J

9.

(x)

To effect distribution of property and money in

10 divided or undivided interests and �o �djust resulting differ
ll

12

,j
-J

ences in valuation;
(Y)

To e::iplo:i• persons, including attorneys, auditors,

13

im·cst::-.ent advisors, or agents, even i'f they are associated

l4

with the trustee, to advise or assist the trustee in the per

15
16

17
18
19
20
21
22

�l
.=:'.

1.
;J

ll trust or by this part.
12

(2)

If the duty of the trustee and his individual in-

13 terest or his interest as trustee of another trust, conflict
14 in the exercise of a trust·power, the power may be exercised

trustee.

any act of administration, whether or not discretionary;

18 an affiliated or subsidiary co�pany or association is personal

To prosecute or defend actions, claims, or pro

(Z)

ceedings for the protection of trust assets and of the trustee
in the perfor�ance of his duties;
(aa)

To execute and deliver all instruments which will

acco�plish or facilitate the exercise of the powers vested in
the trustee.
(bb)

A

trustee, acting for rno�e than one trust, shall

29 acting or having acted for another trust ·or in some-other
31

10 on his power that would otherwise be placed. upon him by the

17

30

-·�
:1
,-.-;;,

9 the affected parties to relieve a trustee from any restrictions

o! acting personally, to employ one·or more agents to perform

,j

'l

8 trustee or affected beneficiary and upon appropriate notice to

737.404 (3) (a),

1

;l

...

7 competent jurisdiction for cause shown and.upon petition of
, the

16

·1

;,.t

25

This part does not affect the power of a court of

pe::dcnt investigation upon their recommendations; and instead

26 not, in the absence of fraud, be affected by notice of any
27 instrument, matter, fact or thing in �elation to any particular
28 trust if he has obtained notice thereof merely by reason of his

,,
>

5 prove transactions involving conflict of interest.--

15 only by court authorization (exccpc as provided in sections

i

24

3

!o�rn�nce of his administrative duties, to act without inde

23

'<I

l

fiduciary capacity.

(d), (f), (r) and

upon petition of the

Under this section, personal profit or advantage to

19 profit to any corporate trustee.
20

737,406 Powers exercisable by joint trustees -

21 liability.--

22

(1)

Any power vested- in three (3) or more trustees may

23 be exercised by a majority, but a trustee who has not joined in
24 exercising' a power is not li.1hln to the bencficiaric!: or to
25

26

others for the consequences of the exercise: and a dioocnting

trustee is not liable for the consequences of an act in which
27 he joins at the direction of the majority of the trustees, if
2 8 hw� expressed his dissent in writing to any of his co-trustees
29 at or before the time of the joinder.
30
31

221

(x))

222

(2)

1

If two (2) �r more trustees are appointed to per-

2 form a trust, and

if

any of them is
· unable or refuses to accept

3 the appointment, or, having accep�ed, ceases to be a brustee ,
4 the surviving or remaining trustees shall pe rform the trust and

5 succeed to all the powers, duties, and discre tionary_ authority

6 given to the trustees jointly.
(3)

7

This section does not

excuse

a co-trustee from

8 liability for fai lure either to participate in the administra-·

9 'tion of the trust or to attempt to pre vent a breach of trust.

10

737.407 Third persons protected in deali ng w i th trus-

11 tee --l ith respect t a third person dealing with a trustee or
l
�
� �
12 assisting a trustee in the conduct of a transaction, the exis�
j

13 tence of trust power and their proper exercis e by the trustee
14 may be assumed without inquiry. The third person is not bound
15 to inquire whether the trustee has power to act or is properly

3

737.501 Short title.--This part may be known as the

5

737.502

4 "charitable trust act".

22
23

trustee.

737.408 Application o! act.--Except as spec ifically

24 provided i n the trust, the provis ions of this 'part apply to any
25
trust established before or after the effecti ve date of thi s
26
part.
27
28

29

9 of the United States""Code as in

10

11

13
14

31

described

in

s ection 50l(c)(3) and

exempt

r

from tax under s ee

a trust described in section 4947(a)(1), as defined

in

i ncluding

section

(4) "Split int erest trust" means a trust for individual

17 and charitabl e benef iciaries tha�

19

on said date.

(3). "Private foundation trust" means a trust,

15 509(a).

of section 4947(a)(2).
(5)

is

subject to the provisions

"State attorney" means:

20

(a) The state attorney for the judicial circuit having

22

(bl

21 original
23

jurisdiction of the trust if the trust

for the judic i al ci rcuit in which the trustee

is

has h i s principal place of business.

26

instrument, including a will.

28

persons possessing a power o� powers ref erred to

30

trust.

25

27

is

registered.

If the trust is not registered, the state attorney

24

31

223

effect

(2) ."Char itable organization" means an organi zation

12 tion SOl(a).

29

30

this part:

8 January l, 1971, and such references are to sections of T i tle 26

18

21 the proper applica tion of trust assets paid or delivered to the

in

7· late ·to the Internal Revenue Code of 1954, as in eff ect on

18 exercising them is fully protected in dealing with the trustee
_
19
as if the truste� possessed and properly exercised the powers

purports to exercise. A third person is not bound to assure

Definit ions.--As used

S ection references, unless otherwise ind icated, re-

(1)

6

16

20 :he

Char itable trusts

2

16

, exerci sing the power; and a third person, without actual know17 ledge that the trustee i s exceeding his powers or improperly

PART 5

l

domiciled or

(G)

"Trust" means an express trust created by a trust

(7)

"Trustee" 'means the trustee, trustees, person, or
in

this part

in respect of a private foundation trust or a split interest

224

'737.503

Application of this
part.--Except as ma
y other
wise be specifically
provided in the trus
t, the pro visions o
f
this part apply to
all p rivate founda
tion trusts and split
in
:erest trusts, whethe
r created or establish
ed before or after
:ove=.ber 1, 1971, an
d to all trust ass
ets acquired by the
trus:ee befo re or after
November l, 1971 .
737.504 Trustee of a
private foundation
trust or a
p lit interest tru
st.--Ex cept as provi
ded in section 737.50
6,
he trustee of i pri
vat e foundati on tru
st or a split int ere
st
rust has the duties
and powers conferr
ed upon him by this
part.
737.505 Powers and
duties of trustee
of a private foun
ation trust or a spl
it interest trust.-(1) In the exercise
of his powers, inc
luding the powers
ranted by this part,
a trustee has a
duty to act with du
e re
ird to his obligat
ion as a fiduciary,
including a duty not
to
,ercise an y power in
such a way as to d
eprive the trust of
an
:herwise available
tax exemption, dedu
ction, or credit
for
tax
1rposes or deprive a
donor of a trust a
sset of a tax deduct
ion
cr edit or operate to
impose a tax upon a
donor, trust, or
her person. "T ax"
includes, but is n
ot limited to, any
fede1, state, or local e
xcise, income, gift,
estate, or inherinee tax.

1

Sub;ect
to the provisions of section 4947(a)(2), in the exercise
J

2

•
(4) and in secof his powers, except as provided ;.n . subsection
_
. .· ...
tion 737.506 of this part,. shall 'not:

3
4

section 494l(d);

6

(b)

7

section 4943(c);

9
10
11
12

Retain any excess business holdings as defined in

Cc) Make any...J.nvestments in such manner as to subject

the foundation to tax under section 4944; and
(d}

v
Make any taxable expenditures as defined in sec-

tion 4945(d).
(4i

Paragraphs (3)(b) and {c) shall not apply to a split

13

interest trust if:

14

(a)

All the income l.'nterest:· and none of the remainder

15

interest, of such trust is devoted solely to one or more of the

16

purposes described in section 170(ci (2) (B), and all amounts i•n
.
such trust for which a deduction was allowcd under section 170,

17
18

section 545(b)(2), section 556(b)(2), section 642(c), section

19

2055, section 2106(a)(2), or section 2522 have an aggregate

20
21

A trustee of a priva
te foundation tru
st, except as
�vidcd in section
737.506 of this par
t, shall make distr
ibu,ns at such time and
in s uch m an ner as
not to subject the
1st to tax under se
ct ion 4 942.
(3) A trustee of a priva
te foundation trust,
or a split
:crest trust to the
extent tbat the spli
t interest trust is

Engage in any act of self dealing as defined in

5

8

(2)

(a)

22
23
24
25
26
27
28

29
30

fair market value of not more than 60 percent of the aggregate
fair market value of all amounts in such trust, or
A deduction was allowed under section 170
. , section
.
54 5(b)(2), section 556 (b) (2), section
.
642(c) ' section 2055,
(b)

section 2106(a)(2}, or section·2522 for amounts payable under
the terms of such trust to every remainder beneficiary, but not
to any income beneficiary.
737.506 Notice that this part does not apply.--If the
trustee detcrmires that the governing instrument contains pro
visions,•in the case of a power to make.distributions, which

31

225

226
,, 1 · .

are �ore restrictive than section 737.505(2) of this part or if
the trust contains other powers which specifically direct acts

by the trustee that are incor.sistent with the provisions of

section 737.505(3) of this par t, the trustee shall notify the

state attorney within six months after November l, 1971, or

when the trust becomes
occurs.

subj ect

to this part, whichever last

Section 737.505 of this part shall not apply to any

that are placed
on his powers and duties
ons
cti
tri
1
res
any
m
fro
t or applicable law.
2 upon him by the governing instrumen
manner
tY and persons affected;
3
737;509 Release, proper
4 of effecting.--

er
all of the unexpired int
(1) The trustee of a trust,
e purposes,
d to One or more charitabl
ests in which are devote
erwise,
ment express1 y provides oth
unless the creating instru
select charitable donees.
may release a power to
donees
er to select charitable
(2) The releate of a pow
t to the
part of the property subjec
may apply to all or any
anizations or
limit the charitable org
power and may reduce or
the power
anizations in whose favor
classes of charitable org

5

6
7

8

trust with respect to which notice has been given unless the

trust is ��ended to comply with the terms of this part.
737.507
(1)

Power to amend trust instrumcnt.--

In the case of a trust which is solely for a named

charitable organization or organizations and as to which the
trustee does not possess any di scr�tion with regard to the

distribution of income or principal among two or more such or
ganizations , the trustee, with the consent of the named chari

table organization or organization s , may amend the governing

instrument to comply with the provisions of section 737.505(2)

·of this par t.
(2)

In the case of a charitable trust which is not sub

ject to the provisions of subsection (l), the trustee, with the

consent of the state attorney, may amend the gover ning instru

ment to cor.:ply with the provisions of section 737.505(2) of
this part.

737.508

Powe r of court to permit deviation from terms

of trust.--This part does not affect the power of a court of

co�petent jurisdiction, for cause shown and upon petition of

the trustee,

state

attorney or affected beneficiary and _upon
appropriate notice to the affected parties, to relieve a trustee

10
11
12

13 is exercisable,
ledged
effected by a duly acknow
14
(3) A release Shall be

stee and delivered as pro
15 written instrument S1'gned by the tru
16 vided in subsection (4) •
as
eas,e shall be accomplished
17
(4) Delivery Of a rel
18 follows:

hed by specifying a charIf the release is accomplis
as beneficiary or benefi
20 itable-organization or organizations
a copy of the release to
21 ciaries of the trust, by del.ivery of
z<1.tion.
22 each designated charitable organi
class
omplished by reducing the
(b) If the release i's acc
23
copy
zations, by delivery of a
24 of permissible cha ritable organi
orney.
25 of the release to the state att
by specifying a public
If a release is accomplished
26
(5)
bcne
zations as beneficiary or
27 charit able organization Or organi
shall
st at all times thereafter
28 ficiaries of the trust, the tru
efit of, and supervised by,
29 be operated e xclusively for the ben
anization or organizotions.
30 the specified public Charitable org

19

(a)

31

228

227

737.510 Election to come under this part.--A trustee of
;rust for the benefit of a public charitable organization or

1

(al

The power and duty to compel the proper administra-

,anizations may, with the consent of such organization or

2 tion of the trust;

;anizations, come under section 737.509(5) of this part by

3

ling an election, accompanied by the consents, with the state
torney.

Thereafter, the trust shall be subject to section

7.509(5) and section 737.511 of this part.
737.511
(1)

supervision by public charitable organization.-

The trustee of a trust subject to the supervision

a specified public charitable organization or organizations,
provided in section ·737.509(5) of this part, shal� file with
,ch specified charitable organization;
(a)

A true copy of the governing instrument, together

ith a written report, under oath, setting forth complete in
)rmation as to the nature of the assets and liabilities, with
he delivery of the release pursuant to section 737.509(4 ) of
his part or the filing of the election under 737.510 of this
art;
(b)

An annual report within four and one half ( 4½)

:::nths follm1ing the close of each year, setting forth a com
lete statement of receipts, disbursements, assets (together
ith cost and market value of.each asset), and liabilities; and
(c)

Such other information as may be necessary to compel

,ro?cr ad�inistration of the trust.
(2)

The trustee, by delivery of the release or execution

Jf the election, as the case may be, and each specified public
charitable organization, by accepting delive�y of the release
as provided in section 737.509(4) of this part or by consenting
to the election in section 737.510 of this.part, agree that the
public charitable organization or organizations shall have:

(b)

The power to inspect the books, records, memoranda,

4 papers, documents of title, and evidence of assets, liabilities,

5 receipts, or disbursements in the possession or control of the

6 trustee or other person having custody of the books and records;
7 and;
8

(c)

The power to require such other information as may

9 be necessary to compel proper administration of the trust.
10

737.512

!nterpretation.--This part shall be interpreted

11 to effectuate the intent of the state to preserve, foster, and

12 encourage gifts to, or for the benefit of, charitable organiza-

1.3 tions.
14

737.513

Inapplicability to certain trusts.--The provi-

15 sions of this part shall not apply to any trust to the extent
16 that a court of competent jurisdiction shall determine, in a

17 proceeding initiated prior to November 1, 1971, that such appli18 cation would be contrary to the terms of the instrument gover19 ning such trust and that the same may not properly be changed to

20 conform to the provisions of this part, but nothing herein shall

21 be construed as creating or imposing on the trustee of any trust

22 any obligation to initiate a proceeding to obtain any court de-

23 termination with respect to the application of the provisions of

24 this part.
25

PART 6

26

Principal and Income

27

737.601

Short title.--This part may be cited as the

28 "Uniform Principal and Income· Law."

29

30

737.602
(1)

Dcfinitions.--As used in this part:

"Income beneficiary" means the person to whom income

31
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1 is presently payable or for whom it is accumulated for distri-

2 bution as income;
3

(2)

"inventory value" means the cost of property pur-

4 chased by the trustee and the market value of other property

-� at the ti�e it becw�e subject to the trust, but in the case of

6 a testw�entary trust the trustee may use any value finally de
? terrnined for the purposes of an estat� or inheritance tax;
8

(3)

"rernainderrnan" means the person entitled to princi-

(4)

ntrustee" means an original trustee and any suc

9 pal including income which has been accumulated and added to

0 principal;
l.

3

:cessor or added trustee.
737,603

tures.--

(1)

Duty of trustee as to receipts and expendi

A trust shall be administered with due regard to the

respective interests of income beneficiaries and remaindermen,
A trust is s� administered with respect to the allocation of

receipts and expenditures if a receipt is credited or an expen

diture is charged to income or principal or partly to each:
(a)

In accordance with the terms of the trust instru

ment, notwithstanding contrary provisions of this part;
(b)

In the absence of any contrary terms of the trust

instrument, in accordance with the provisions of this part; or
(c)

If neither of the preceding rules of administration

is applicable, in accordance ·with what is reasonable and equi
::able in view of the interests of those entitled to income ·as

-·ell as of those cnti tlcd to principal, and in view of the man-

ner in which men of ord'inary prudence7 disere�ien-=
d-j�d�men�
would act in the management of �he¼r-ewn-affairs�
property of
lanother.
231

(2)

If the trust instrument gives the trustee discretion

2 :-l crediting a receipt or charging an expenditure to income or

3 principal or partly to each, no inference of imprudence or par-

4 tiality arises from the fact that the trustee has made an allo5 cation contrary to a provision of this part.
737.604

6

(1)

•7

Income; principal; charges.--

Income is the return in money or property derived

8 from the use of principal, including return received as;
{a)

9

Rent of'l!'eal or personal property, including sums

10 received for canc.ellation or renewal of a lease;
11
12

(b)

Interest on money lent, including sums received as

consideration for the privilege of prepayment of principal ex-

13 cept as provided in section 737.608 on bond premium �nd bond
14 discount;

{c)

15

Income earned during administration of a decedent's

16 estate as provided in section 737.606;
{d)

17

18 737,,607;
19

20

21

issued

(e)

Corporate distribut�ons as provided in section

Accrued increment on bonds or other obligations

at discount as provided in section 737.608;

{f)

Receipts from business and farming operations as

provided in section 737. 609;

22

(g)

23

Receipts from disposition of natural resources as

24 provided in sections 737.610 and 737.611;
{h)

25

Receipts from other principal subject to depletion

26 as provided in section 737,612;
(i)

27

Receipts from disposition of underproductive prop-

28 :erty as provided in section 737.613.
29
(2) Principal is the property which has been set aside
J

30 by the owner or the person legally empowered so that it is held

31 �in trust eventually to be delivered· to a remainderman while the
232

l

nursery.

2

737.610

3

(1}

Disposition of natural resources.�-

If any part of the principal consists of a right to

4 receive royalties, overriding or.limited royalties, working

5 interests, production payments, net profit interests, or other
6 interests in minerals or other natural resources in, on or

7 under land, the receipts from taking the natural resources from

a

9

the land shall be allocated as follows:
(a)

If received as rent on a lease or extension payments

10 on a lease, the receipts are income.
11

{b)

If received from a production payment, the receipts.

12 are income to the extent of any factor for interest or its
13 equivalent provided in the governing instru..�ent.

There shall

14 be allocated to principal the fraction of the balance of the
15 receipts which the unrecovered cost of the production payment
16 bears to the balance owed on the production payment, exclusive
17 of any factor for interest or its equivalent.

The receipts not

18 allocated to principal are _income.
-19

(cl

shall be allowed to the trust as a deduction for deoletion in

2

computing taxable income for federal income tax.

3

of the gross receipts, after payment therefrom of all expenses

4

direct and indirect, is income.

5

20 royalty, or bonus, or from a working, net profit, or any other
21 ir.terest in minerals or other natural resources, receipts not

22 ?rovided for in the preceding paragraphs of this section shall

23 be apportioned on a yearly basis in accordance with this para-

24 c;:-aph whether or not any natural resource was being taken from
.!l'.wen.t¥--�

26 .r.n:-��::-E-pel!'-eel¼ t,--f :l :;<¼!,, }-0f--U1<2--<,.::Q..;....�e,r:o' pts - .(b.u.t...n.a.t.._tQ.
28 ;,;:r'Jrrn:nrt:' -uf-.rJ:.J:--cr,:pcnSC!'S ,-d .i:rec t-e. nd--intH".'l"-ec-1:-;-�--w-i-��

(2)

The balance

If a trustee, on the effective date of thic; p.:,� 1 ,

6 held an asset of depletable property of a type specified in this
7 section, he shall allocate receipts from the property in the
8 manner used before the effective date of this part, but as to
9 all depletable p�operty acquired after the effective date of
10 this part by an existing or new trust, the method of allocation
11 provided herein shall be used.
12

(3)

This section does not apply to timber, water, soil,

13 sod, dirt, turf, or mosses.
14

737,611

Timber,--If any part of the principal consists

15 of land from which merchantable timber may be re�oved, the

16 receipts from taking the timber from the land shall be allocated

17 in accordance with section 737.603(1) (c).
18

If received as a royalty, overriding or limited

25 the land at the time the trust was established,

l

737.612 Other property subject to depletion.--Except as

19 provided in sections 737.610 and 737,611, if the principal con20 sists of property subject to depletion, including leaseholds,

21 patents, copyrights, royalty rights, and rights to receive pay-

22 ments on a contract for deferred compensation, receipts from the
23
property, not in excess of five per cent {5%) per year of its
24
inventory value, are income, and the balan�e is principal.
25
737.613 Underproductive property.-26

(1)

Where any part of the principal in the possession

27 of a trustee consists of realty or personalty which, for more

28 than a year and until disposed of as hereinafter states, has not

29 .:rrro,:-mrc:-a--for-dc!p1-ctron r -:,ha,;¼-be-e.d..:'l�- t-&--pci-nci--p&-1--a-a---a-n---a.l.30 ¼ewenee-£or-dep¼et�onT There shall be added to principal as an

29 produced an average net income of at least one percent per annu.�

31

31 the time the principal was established or of its costs where

allowance for deoletion such portion of the gross receipts as
239

30 of its inventory value or in default thereof its market value at

240

1
2
3
4

pu=chased later, and the trustee is under a duty to change the
form of the inestrnent as soon as it may be done without sacrifice of value and such change is delayed, but is made before the
principal is finally distributed, then the tenant, or in case

s

of his death, his personal representative, shall be entitled

6

to share in the net proceeds received from the property as de-

7
8

9
10
11
12
13

layed income to the extent hereinafter stated.
(2)

Such income shall be the difference between the

net proceeds received from the property and the amount which,
had it been placed at simple interest at the rate of five_percent per annum for the period during which the change was
delayed, would have produced the net proceeds at the time of
change, but in no event shall such income be more than the

14

amount by which the net proceeds exceed the inventory value of

16

the principal was established or its cost where purchased later.

18

from the property less any expenses incurred in disposing of it

15

the property or in default thereof its market value at the time

17 The net proceeds shall
19
20
21
22
23

24
25
26
27
28
29
30

31

consist of the gross proceeds received

and less all carrying charges which have been paid out of
principal during the period while it has been unproductive.
(3)

The change shall be taken to have been delayed

from the time when the duty to make its first arose, which
shall be presumed, in the absence of evidence to the contrary,
to be one year after the trustee first received the property
if then unproductive, otherwise one year after it became unproductive.
(4)

If the tenant has received any income from the

property or has had any beneficial use thereof during the
period while the change has been delayed, his share of the
delayed income shall be reduced by the amount of such income
received or the v alue of the use had.

l

(5)

In the case of successive tenants the delayed in-

2

come shall be divided among them or their representatives

3

according to the length of the periods for which each was en-

4 .titled to income:
5
6
7

8

737.614

Charges against income and principal.--

(1)

The following charges shall be made against income:

(a)

Ordin.:iry expenses incurred in connection with the
0

a<lr,1inistration, manugcmcnt, or prcscrv.:ition of the trust

9 property, including__regularly recurring taxes assessed against

10 any portion of the principal, water rates, premiums on insurance

11 taken upon the interests of the income beneficiary, remainder-

12 man, or trustee, interest paid by the trustee, interest paid by
13 the trustee, aqd ordinary repairs;

14

(bl

A reasonable allowance for depreciation on property

15 subject to depreciation under generally accepted accounting

16 principles, but no allowance shall be made for depreciation of
17 that portion of any real property used by a beneficiary as a

18 residence or for depreciation of any property held by the trus-

19 tee on the effective date of this part for which the trustee is

20 not then making an allowance for depreciation;
(cl

One-half (½l of court.costs, attorney's fees, and
22 fees on periodic judicial accounting, unless the court directs
21

23 otherwise;

24

(d)

Court costs, attorney's fees, and other fees on

25 other accountings or judicial pxoceedings if the matter pri26 marily concerns the income interest, unless the court directs
27 otherwise;
28

(e)

One-half (½) of the trustee's regular co�pensation,

29 whether based on a percentage of principal or income, and alr
30 expenses reasonably incurred for current management of prin31 cipal and application of income;
242
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l

(f)

Any tax levica upon receipts defined as income under

3

(2)

If charges against income are of unusual �mount,

2 this part or the trust instrument and payable by the trustee.

l
2

4

6 distribution sufficient sums ·to regularize distributions.
7
(3) The following charges sh�ll be made against prin-

6

8 cipal:
9

(a)

trustee's compensation not chargeable to income

if an estate or inheritance tax is levied in re-

spect of a trust in which both an income beneficiary and a re-

3 mainderman have an interest� any amount apportioned to the

4 the trustee may by means of reserves or other reasonable means

5 charge them over a reasonable period of time and withhold from

(e)

trust, including interest and penalties, even though the income

5 beneficiary also has rights in the principal.
(4)

�egularly recurring charges payable from income

,7 shall be apportioned to the same extent and in the same manner
8 that income is apportioned under section 737.605.
9

737.6i5

Ai'Plication of this part.--Except as specifi�

11 trustees, expenses reasonably incurred in connection with prin

10 qally provided in the trust instrument or the will or in this
11 part, this part shall apply to any receipt or expense received

13 :::atters of principal, and trustee's compensation computed on

13 or deced�nt's estate, whether established before or after the

10

under subsections (1) (d) and (l) (e), special compensation of

12 cipal, court costs and attorney's fees primarily concerning

12 or incurred after the effective date of this part by any trust

14 principal as an acceptance, distribution or termination fee;

14 effective date of this part and whether the asset involved was

15

(b)

charges not provided for in subsection (1), in

16 cluding the cost of investing and reinvesting prin�ipal, the

17 pay;nents on-principal of an indebtedness (including a mortgage

18 amortized by periodic payments of principal), expenses for pre19 paration of property for rental or sale, ·and, unless the court

20 directs otn�rwise, expenses incurred in maintaining or defend21 ing any action to construe the trust or protect it or the

22
23
24

property or assure the title of any trust property;
(c)

extraordinary repairs or expenses incurred in mak-

ing a capital improvement to principal, including special

25 assessments, but, a trustee may establish an allowance for de26 preciation out of income to the extent permitted by subsection
27

28

(l) (bl and by section 737.609;
(d)

any tax levied upon profit, gain, or other receipts

29 1allocated to principal notwithstanding denomination of the tax
30 i as an inco:::c tax by the taxing authority;
'
31
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lS acquired by the t�ustee �efore or after the effective date of
16 thj,.s part.
17

18

19

20
21

22

23
24

25
26

27
28

29
30
31
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return or use of the principal is in the meantime taken or re
:eived by or held for accumulation for an income.beneficiary.
'rincipal incluues:
(a)

Consideration received by the trustee on the sale or

•ther transfer of principal or on repayment of a loan or as a
efund or replacement or change in the form of principal;
Cb)
eeciings;

proceeds of property taken in

eminent domain pro

Cc) Proceeds of insurance upon property forming part of
he principal except proceeds of insurance upon a separate in
zrest of an income beneficiary;
Cd) Stock dividends, receipts on liquidation of a cor
>ration, and othe� corporate distributions as provided in
iction 737.607;
Ce) Receipts from the disposition of corporate secu
ties as provided _in section 737.608;
(f) Royalties and other receipts from disposition of
tural resources as provided in sections 737.610 and 737.611;
(g) Receipts from other principal subject to depletion
provided in section 737.612;

Ch) Any profit resulting from any change in the form of

incipal except as provided in section 737.613 on underproduc
'e property;
Ci)

Receipts from disposition of underproductive proper

as provided in section 737.Gl3;

. (j) Any allowances for depreciation established under

tions 737.609 and 737.614(1) (b).

( 3) After detcrminin� income and principal in accordance

h the terms of the trust instrument or of this part, the

l trustee shall charge to income or principal expenses and other
2 charges as provided in section 737.614.
3

737.605- When right to income arises; apportionment of

4 income.-5

(1)

An income beneficiary is entitled to income from th�

6 date specified l.·n the trust instrument, or,if none is specified,
7 from the date an asset becomes subject to the trust.

In the

8 case of an asset becoming subject to a trust by reason of a will,
9 it becomes subject"'to the trust as of the date of the death of

10 the testator even though there is an intervening period of ad-

11 ministration of the testator's estate.
12

(2 ) In the administration of a decedent's estate or an
13 asset becoming subject to a trust by reason of a will:

14

(a)

Receipts due but not paid at the date of death of

15 the testator are principal;
16

(b)

Receipts in the form of periodic payments (other

1 7 than corporate distributions to stockholders, distributions

18 from mutual funds and dividends from savings banks and savings
19 and loan associations), including rent,interest,or annuities,

20 not due at the date of the death of the testator shall be treat21 ed as accruing from day to day.

That portion of the receipt

22 accruing before the date of death is principal, and the
23 balance· is income.
24

(3)

In all other cases, any receipt from an income pro-

25 ducing asset is income even though the receipt was earned or
26 accrued in whole or in part before the date when the asset be27 came subject to the trust.

28

(4)

on termination of an income interest, the income

29 beneficiary whose interest is terminated, or his estate, is
30 entitled to:
31

(a)

Income undistributed on the date of termination;
234

1
2
3

(b)

income due but not paid to the trustee on the date

of termination;
(c)

income in the form of periodic payments (other than

·4

corporate distributions to stockholders, distributions from

5

mutual funds, and dividends from savings banks and savings and

6

loan associations), including rent, interest, or annuities, not

7

due on the date of ·termination, accrued from day to day.

9

treated as �ue on the day fixed by the corporation for deter-

a

10
11
12
13

(5) Corporate distrioutions to stockholders shall be

rnination of stockholders of record entitled to distribution or,
if no date is fixed, on the date of declaration of the distribution by the corporation.
737.606

Income earned during administration of a dece-

14

dent's estate.--

15

(1)

Unless the will otherwise provides and subject to

16

subsection (2), all expenses incurred in connection with the

17

settle�ent of a decedent's estate, including debts, funeral

18

expenses, estate and other such death taxes, interest and

19

penalties concerning taxes, family allowances, fees of attorneys

20
21

22

and personal representatives, and court costs shall be charged
against the principal of the estate.
(2)

Unless the will otherwise provides, income from the

l operation of the property, and an appropriate portion of inter-

2 est accrued since the death of the testator and of taxes imposed
3 on income (excluding taxes on capital gains) which accrue during
4 t:.he period of administration;
(bl to all other ¼egatees-and devisees, except ¼egatees

5

6 devisees of pecuniary bequests not in trust and as provided in
7 §733.904, the balance of the income, less the balance of taxes,
8 ordinary repairs, and other expenses of management and operation
9 of all property fi;om which the estate is entitled to income,

10 interest accrued since the death of the testator, and taxes im11 posed on income excluding taxes on capital gains which accrue

12 during the period of administration, in proportion to their
13 respective interests in the undistributed assets of the estate
14 computed at times of distribution on the basis of inventory
15 value.

Income received by a trustee under subsection (2)

(3)

16

17 (b) shall be treated as income of the trust.
737.607

18

(1)

19

Corporate distributions.--

Corporate distributions of shares of the distribu-

20 ting corporation, including distributions in the form of a
21 stock split or stock dividend, are principal.

A right to sub-

22 scribe to shares or other securities issued by the distributing

23 assets of a decedent's estate after the death of the testator

23 corporation accruing to stockholders on account of their stock

24 and before distribution, including income from property used to

24 ownership and the proceeds of any sale of the right are princi-

25 idischarge liabilities, shall be determined in accordance with
26 the rules applicable to a trustee under this part and distri-

25

26

27 b;;.tcd as follows:
28

(a)

to specific ¼egatees-and devisees, the income from

29 the property bequeathed or dev.ised to them respectively, less
30 taxes, ordinary repairs, and other expenses of management and
31

235

pal.
(2)

Except to the extent that the corporation indicates

27 that some part of a corporate distribution is a settlement of
28 preferred or guaranteed dividends accrued since the trustee be29

came a stockholder or is in li•eu of an ordinary cash divide:.d,

30 a corporate distribution is principal if the distribution is
31

pursuant to:
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Section 4.

This act shall become e ffective on July

The substantive rights of all persons that have

2

1, 1975.

3

vested prior to July l, 1975, shall be determined and enforced

4

as provided in former chapters 731 - 737 and chapters 744 -

5

746, Florida Statutes, as they exist prior to July l, 1975.

LEGISLATIVE SUMMARY
This bill is a substantial revision of
to wills and intestacy; administration
estates of decedents, missing persons,
persons and certain other persons; and

Florida law pertaining
and distribution of
minors, incapacitated
trusts.

The bill repeals the entire Florida Guardianship Law· (Chapters
744, 745 and 746, F.S.) and the entire Florida Probate Law
(Chapters 731, 732, 733 and 734, F.S.). Also repealed are
Chapter 735, F.S., relating to administration unnecessary in
small estates, Chapter 736, F.S., containing miscellaneous
probate provisions, and Chapter 737, F.S., the trust account
ing law. The title of the bill also purports to repeal the
Uniform Principal and Income Law (Chapter 690, F.S.), the
Uniform Trust Administration Law and the Charitable Trust
Act (Chapter 691, F.S.), but such repeals are not contained
in the body of the bill.
The provisions contained in these repealed chapters are re
placed by the provisions found in Section 1 of the bill.
This' section creates new Chapters 731, 732, 733, 734, 735 and
737, F.s., to be known as the Florida Probate Code, and
new Chapter 744, F.S., to be known as the Florida Guardian
ship Law. Section 2 of the bill creates §28.223, F.S., to
provide the procedure for recording probate records.
The revision will take effect July 1, 1975, and substantive
rights that vest prior thereto are to be determined and
enforced under present law.
Because the revision is accomplished by repeal of existing
laws and creation of new ones, no laws being amended either
by coding o r substantial rewording, it is difficult to com
pare the proposed law with present law to determine the nature
and extent of changes in the law. Thus, it is impossible,
due to the extreme length of the bill (216 pages), to ade
quately summarize this bill in the time allowed. It is
recommended that the bill itself be examined.
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-Regular 1974By Senator(sl Gallen, Gillespie, de la Parte, Ware and Henderson
l
2
3

A bill to be entitled

4

An act relating to affairs of decedents,

5

missing persons, minors, incapacitated persons

6

and certain others; creating sections 731.101

7

through 731.303, 732.101 through 732.1010,

B

733.101 through 733.902, 734.101 through

9

734.202, 735.101 through 735.301 and 737.101

10

through 737.616, Florida Statutes; providing

11

for the consolidation and revision of the

12

law relating to wills and intestacy and the

13

administration and distribution of estates of

l4

decedents, missing persons, protected persons,

15

minors, incapacitated and certain others;

16

providing for the powers and procedures of the

17

court.concerned with the affairs of decedents

l.B

and certain others; providing for the validity

19

and effect of certain non-testamentary trans

20

fers and contracts which relate to death and

21

appear to have testamentary effect; providing

22

certain procedures to facilitate enforcement

23

of testamentary and other trusts; creating

24

sections 744.101 through 744.507, Florida

25

Statutes; providing for guardianship of certain

26

persons; providing for the powers and duties

27

of a guardian and the court; providing for

28

guardianship procedure; repealing sections

29

731.01 through 731.37, sections 732.Ql through,

30
31
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'Title 17 U.S. Code)

(As enacted by
ch. 74-108, to take
effect July 1, 1975)

the trustee has powet" to act or is prope rly

exercising

the

power without actual knowledge that the trust e e is exceeding
his powers or improperly e xe rcising them.

A

third person is

**[as) fully protected in dealing with the trustee as i f the
trustee possessed

and

purports to ex ercise.

properly

exer cised

the

powers

he

A third person i s not boun d to assure

the p roper application of- trust assets p aid or deliver ed to
the trustee.
Histor y.-s. 1, ch. 7�-106.
*Note.-Effecti ve Ju ly 1, 1975.
**Note.-Bracketed word inserted by the e dit�rs.

•737.406 Application of this part.-Except a� specifi cally
p rovided in the trust, the provisions o f this part apply
any

to

trust establis hed before or after the effective date of

this part.
History.-s. 1, ch. 74-106.
*Note.-Effect ive July 1, 1975.

PART V

CHARIT!BLE TRUSTS

•737.5b1 Definitions.-1§ use d in this part:
( 1)

Sec ti on

references ,

unless

otherwise

indicated,

relate to the Internal Revenue Code of 1954, as in effect on

January

and

1971,

1,

such

references are to sections of

Title 26 of the United States Code

as

in

effect

on

said

date.
"Charitable

(2)

organization"

descr-ibed in s. 5')1 (c) (3)

and

means

exempt

an

from

organization
tax

un der

s.

5C1(a).
(3) "Private foundation trust" means a trust, i ncluding a
trust described in s. 4947(a) (1), as defined in s. 509(a).

and

interest trust" means a trust for individual

"Split

( 4)

charitable

prov is ions of

beneficiaries

that

is

subject

to

the

494 7 (a) (2_} •

s.

(5) "State attorney" means:
The

(a}

original

state

attorney for the ju dicial circuit having

jurisdiction

of

the

trust

if

the

trust

is

registered.
If

_{b)

the

trust is not registered, the state attorney

for the judicial circuit where t he trustee is

domiciled

or

has his principal place of business.

"Trust"

(6)

means

an

express trust created by a trust

instrument, including a will.
(7)

"Trustee"

means

the

trustee, trustees, person, or

pe rsons possessing a power or powers
pa rt

in

respect

of

referred

to

in

this

a pri vate foundation trust or a split

in terest tru st.
Histocy.-s. 1, ch. 74-106.
*Note.-Effe ctiv e July 1, 1975.
Note.-Created from former s. 691.11.

Ill

*737.502 ___ A.Q..E.licat ion
be

otherwise
provisions
trusts

of

and

trust

specifically
this

split

est ablished

before

assets

of __this__£art.-Except

part

provi ded
apply

interest
or

acquired

--

the

trust,

may
the

to all private foundation
whether

trust s,

after
by

in

as

created

or

November 1, 1971, and to all

the

trustee

before

or

after

N-o ve mb er 1 , 1 9 7 1 •

History.-s. 1, ch. 7ij-106.
*Note.-Effective July 1, 1975.
Note.-Created from former s. 691.12.

737.503

Trustee of a erivateJoundation t rust or a se1i�

interest trust�-Except as provided in s. 737.505, F.s ••
trustee

of

a

- -

private foundation trust or

-a

the

split interest -

trust has the duties and powers conferred upon hia

by

this

part.
History.-s. 1, ch. 7�-106.
*Note.-Effective July 1, 1975.
Note.-Created from former s. 691.13.
•737.504
(1)

In

granted

by

regar d

to

Powers

and

dut ies

of

YY§�_9L a private

the exercise o f his powers, including the powers
this part , a trustee has a duty to act
his

with

due

obligation as a fiducia r y, including a duty

not to exercise any power in such a way as

to

deprive

t he

trust of an otherwise available tax exemption, deduction, or
credit for ta� purpose s; deprive a donor of a trust asset of

:i

tax 'deduction or c redit;

or operate to imp o se a ta x upon a

ionor, trust, or other person.
limited

to,

any

f�deral,

"Tax:" includes, but

is

not

state, or local excise, income_f

1ift , estate, or inheritance tax.
A

(2)

trustee

of a private f oundation trust, ex cept as

pr ovided in s. 737.5J5, F.S., shall
suc h

make

distribution s

at

time and in such manner as not to subject the trust to

tax un der s. 4942.
A

(3}

trus t ee of a �rivate foundation trus t, or a split

interest trust to the extent that the split
is

subjec t

to

the

pro vi sions

of

interest

trust

494 7 (a) (2), in the

s.

exer cise of his power s, ex cept a s providad in subsection (4)
an d in s. 737.505,-P.S., shall n ot:
Engage in any a ct of self dealing, as defined in s.

(a)
4941 -(d).
(b)

Retain

any excess busines s holdings,

as

defined in s.

4943 (c).

(c) Make any investments in suc h manner as to subjec t the
foundation to ta x un der s. 4944.
(d)

Make

any

t axa b le expen ditures,

as

defined in s.

4945 (d) •
(4)

Paragraph s

{3) (b) and

(c)

shall

not apply to a

split

interest trust if:
(a)

Al l

the income interest, and none o f t he remain der

interest, of the trust i s devoted s olely to one or
the

pur p oses

more

of

des c ribed in s. 170(c) (2) (B), a nd all amounts

in the trust for whi ch a deduction

was

allowed

under

ss.

5,..5 (b) (2), 556 {b) {2), 642 (c), 2C55,

.2106 (a) (2), or 2522

an aggregate fair market value

not

of

more

than

60

of the a�greyate fair market value of all amounts in
(b )

A

deduction

was

allowed under ss. 170, 545 (b) (2),

6q2 (c), 2055, 2106 (a) (2),

under

the

terms

of

or

2522

for

amounts

the trust to e very remainder

to any income beneficiary.
History.-s. 1, ch. 74-106.
*Note.-Effective July 1, 1975.
Note.-Created from for mer s. 691.14.
!7J7.505 Notice
1

that

this

trustee determines that tne

in

the

part does not aeply.-If the

governing

instrument

case of a power to make distributions,

are more restrictive than s. 737.504(2),
trust

contains other

powers,

F.S.,

inconsistent

of s. 737.5�4{3), F.S., that specifically
by

the

contains

trustee,

the

or

if

vith the
direct

trustee shall notify the state

within 6 months after November 1, 1971, or when the
becomes
� Section

:· vhic h

subject to this part, whichever last occ�rs.

737. 504, F. s., shall not
notice

apply

to

any

trust

for

has been given unless the. trust is a11ended to

comply with the terms of this part.
History.-s. 1, ch. 74-106.

*Note.-Ef feet ive July 1, 19 75.
Note.-Created from former s. 691.15.

•737.5Ch_Power to amend trust instrument.In

(1)

the

case

of a trust that is solely for a named

cbarit�ble organization or orqaniza tions a nd for
trust�e

does

not

possess

any

discretion

w hich

·~·

concerning t he

distr ibution of income or principal among two or more
organi za ti ons,

trustee

the

amend

may

instru ment to comply with the provisions

the

the

such

governing

of s. 737. 504 (2,.-,

with the consent of the n amed charitable organization
or organiza tions.
(2)

In

the

case

of

a

charitable

subject to the pr ovisions of subsection
with

the

consent

of

the

state

gov ernin g instru ment to comfly with

trust which is no t
(1),

attorney,
the

the

trustee,

may amen d the

provisi ons

of

s.

737-.,504 (2), F. S.

flistory.-s. 1, ch. 74-106.
*No te.-Effect ive Jaly 1, 1975.
No te.-created from former s. 691.16 •
*737 .�Ql_ L>over

of

court-1.g E�.I!'i!_devia tion .-This part

does not affect the paver of a cou rt, for

cause

shown

and

upon petition of the trustee, s ta te attorney, or an affected
beneficiary and n otice to the affected parties , to relieve a
trustee
are

from any restrictions on his powers and duties that

placed

upon

him

by

the

governing

applicable law.
History.-s. 1, ch. 7�-106.
*Note.-Effect ive July 1, 1975.
Note.-Created from former s . 691.17 •

instrument

or

�737.5·)8

2eleasei _E,coperty_and�rsons_affected; manner

Q.f_eff�ti!!Sl.!.( 1)

The

trustee

of

a

trust,

interests in which are devoted to
purposes,

may

release

a 11
one

of
or

the
more

unexpired
charitable

a power to select charitable donees

unless the creatinq instrument provides otherwise.
(2)

The

release

of a power to select charitable donees

may apply-to all or any part of the property subject to

the_

power and ma y reduce or limit t he charit able organizations,
or classes of charitable organizations , in whose

favor

the

power is exercisable.
(3)

A

release

shall be effected b y a duly acknowledged

vritt-en instrument sig·ned by the trustee

delivered

and

as

proYide,L in subsection (4).
( 4)

of

Delivery

a

re.lease

shall

accoaplished as

be

follows:
(a)

If

the

release

is accomplished

by

charitable organizat ion or organizations as
beneficiaries

of

the

trust,

specifying a

beneficiary

or

by delivery of a copy of the

release to each designated charitable organization.
(b)

If the release is accomplished by reducing the class

of p ermissi ble charitable organizations, by

delive ry

of

a

copy of the release to the state attorney.
(5)

If

a release is accomplished by specifying a public

charitable organization or organizations as
beneficiaries

of

the

trust,

the

trust

beneficiary
at

all

or

times

thereaft er shall be operated exclusive ly for the benefit of,

be supecvise1

and

by,

the

specified

public

charitable

organization oc organizations.
History.-s. 1, ch. 74-106.
*Note.-Effective July _1, 1975.
Note.-Created from forme r s. 691.18.
!111..t:;509 3lg£1iQ�_to come under thi��t.-A trustee of�

trust for the benefit of a public charitable organization or
organizations

may, with--the consent of that organiz ation or

organizations, come under s.
vith

the

state

attorney

proof of required conse nt.

an

737.508(5);

F.S.,

by

f iling

election, accompanied by the

Th ereaf ter the

trust

shall

be

subje ct to ss. 737.51)8(5) and 737.510, F.S.
History.-s. 1, ch. 74-106.

•Note.-Effective July 1, 1 975.
Note .-Created from forme r s. 691.19.

!,ll7.51C supgrvi sion by EUblic.�aritable organization.�
(1)

The trust e e of a trust subject to the supervision by

a specified public char itable organiza tion or organizations,
as provided . i n

s.

737.508(5), F.s., shail file vith each

sp ecified charitable organ iza tion:
(a)

A

true

copy of

the

gov erning instruaent, with a

verified written report se tting forth
as

to

the

nat ure

coaplete

information

of the assets and liabilitie s , with th e

delivery of the release pursuant to s. 737.508(4), F.S.,
the filing of th� elect ion under s . 737.509, F.S.

or

(b)

An

annual

report within 4 1/2 months following the

close ot each year, setting forth a
receipts,

disbursements,

complete

statement

of

assets with cost an d market value

of each asset, and liabilities.
(c)

Such ot her information as may be necessary to compel

proper administration o f the trust.
(2)

The trustee, by delive ry of the release or execution

of the election, as t he case

may

be,

and

each

s pecified

public charitable organization, by accepting delivery of the
rel ease as provided in s. 737.508(4), F.S., or by conse nting
to

the

election in s. 737.509, P.S., agree tt�t the pub lic

c haritable organization or organ izations s hal l have:
(a)

The

and

power

duty

to

compel

the p roper

administration of the trust.
(b}
papers,

The

power to inspect- the books, records, memoranda,

docu-ments

of

title,

and

evidence

- of

assets,

liabilities, receipts, or disbursements in the possession or
control of the trustee or other person having custody of the
books and records.
(c) The power to require suc h other informa tion as may be
necessary to com pel proper administration of the trust.
History.-s. 1 , ch. 74-106.
*Note.-Effective Ju ly 1, 1975.
Note.-Created from former s. 691.20.

*737.511 __lf!.i�IE££tatio��-This

part shall be interp re ted

to effec tuate the intent of the state to
and

encourage

�ifts

organizations.

pr eserve,

foster,

to, or for the benefit of, charitable

History.-s. 1, ch. 74-106.
*Note.-Effective July 1, 1975.
Note.-created from former s. 691.21.

•737.512

Inapplicab ility _!g-��tain

shall not apply to an y trust to
shall

the

trusts.-This part

extent

that

determine, ·in a proceed ing initiated before

a

court

November

1, 1971, that the a pplication would be co�trary to the terms
of

the

instrument

governing the trust and that i t aay not

properly be changed to conform to
part,

but

the prowisions

of

this

nothing herein shall be construed a s c reatin g or

imposing on the trustee of

any

trust

any

obligation to

initiate a proc eeding to obtai n any court deteraination w ith
respect to the application of t he provisions of this part.
History.-s. 1, ch. 74-106.
*Note.-Effect ive July 1, 1975.
Note.-Created from former s. 691.22.
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August 16, 1974

A o Obie ;jl.E'W.Jri' l:�;qui rP
Ciunst:er, Yoaklcy, Cri.se.r, SLewart & llersey
Pnsi. Office Box 7l
Palm Beach, Florida 13480
Dear Obie:
Only for inform�tion, I enclose a copy of my nolice of
rneeLing of Lhe Probate ;iecti.on and its Agenda. I understand
you will be rnePt-ing Frictay rnocninq at Innisbrook, and l will
h(' I here for most of U1e meeting. 1 may need 1.o a Llend a
meel.ing nf a judges' comrniU.ee pl.rnning for il sr.hool for new
judges next Janua1·y. The committee will be meeting at Howard
Johnsons nearby also on Friday morning.
rnclosed is a fi.rst draft of some pages th:1t I am prepar
ing for our commil·t·ep meeting on administering and closing
est.ales. The par1s marked in yellow are foe discussion pur
pOSf'S and may be ,Jc,leted when this is subrni t.ted for a Td al
Jurlqes Bench Rook and for the School for New Judges.
I am also on i.l1e Probate and Guardianship l\ules Commi tte('
wot-king on new ru.1 es and on the CLE steer.i 119 comrni t, Lee for the
Florida Probate Code course next spring. Then occasionally,, ·1
try to get some of my court work done here/

llHC/r
Enclosures

August 23, 1974
.MEMO 'rO OBIE STEWl\R'l'

Page 1

In the 11th line reference is made to pro
cedures relative to trusts.

It ·is noted that the

Code also contains certain substantive trust mat
ters (e.g. powers, and also limitation of the trus
tee's liability).

ln line lG of the first page the

creation of a Power of Attorney's Section is re
ferred to.

Can we get a copy of that Section as it

is not in a final version of House Bill 4050?
The 1st paragraph of the top of page 1 does
not relate that the revised Uniform Principal And
Income Law is adopted nor the Charitable Trust pro
visions.

It does say the old Sections are repealed.

On page 2 in the 4th line it should read
"authenticated copy".
731.104

This Section refers to the verification of
documents and is similar to 744.104 in the_guardian
ship chapter.

It seems clear that there is a dupli

Ci1tion and that the repetition is not needed in the
guar�ianship provision.

The guardianship wording is

bett2r.
In the definitions in the middle of page 2
there is definition (1) to the effect that "benefi
ciary" includes present interests.

Is this an ex-

perceived the ef�ect of what they did.

Whatever the

outcome, however, l�t µs stabilize the colors of the
chameleon.
·732.402

At the end of the ninth line should the word
"jointly" be clafified?

732.502(1}

Does the reference "at the sarne time" at the
end of subparagrq,pl1 p.) refer to the two witnesses
only, or the witne�s�� and the testator also?

732.507

In th� fir�� lin� of subparagraph (1} there
is a duplic�tion,

732.514

This is a quplication of Section 733,102.

732.515

'£he reference to money in the fourth line is
partly redupdant s�n9e it is not tangible personal
property, except� coin collection or inventory.
Needs clarity.

732.516

Should there not be some tie-in between this
Section and homeste�4 Section 732.401 so that a
reader will have a thread to go by to tie in the
homestead provision�?

This reminds me of the

present statutory inaterials on dower and their
fragmentation.
732.517

I still hav� a warm feeli�g for terrorum
provisions.

Has ;j.t been firmly concluded that we

do not want to allp� them?

Cf/.B. 'lo5o1
1

732.69, sections 733.01 through 733.54, sections

2
3

734.01 through 734.40, sections 735.01 through

A bill to be entitled

735.15, sections 736.01 through 736.31, sections

4

An act relating to affairs of decedents,

5

missing persons, minors, incapacitated persons

6

and certain others; creating sections 731.101

7

through 731.303, 732.101 through 732.1010,

7

8

733.1 0 1 through 733.9 0 2, 734.101 through

1973; relating to Florida probate law, small

8

9

734.202, 735.101 through 735.30 1 and 737.101

estates, miscellaneous probate provisions,

9

10

•through 737.616, Florida Statutes; providing

trust accounting law, and Florida guardianship law;

10

11

for the consolidation and revision of the

12

law relating to wills and intestacy and the

13

administration and distribution of estates of

14

decedents, missing persons, protected persons,

15

minors, incapacitated and certain others;

16

providing for the powers and procedures of the

17

court concerned with the affairs of decedents

18

and certain others; providing for the validity

19

and effect of certain non-testamentary trans-·

20

fers and contracts which relate to death and

21

appear to have testamentary effect; providing

22

certain procedures to facilitate enforcement

23

of testamentary and other trusts; creating

24

sections 744.1 0 1 through 744.507, Florida

25

Statutes; providing for guardianship of certain

26

persons; providing for the powers and duties

27

of a guardian and the court; providing for

28

guardianship procedure; repealing sections

29

731.01 through 731.37, sections 732.01 through

30
31

737.01 through 737.28, sections 744.01 through
744.73, sections 745. 0 1 through 745.33, and
sections 746. 0 1 through 746.17, Florida Statutes,

repealing sections 690 .01 through 690 .15, and

11

691. 0 1 through 691.22, Florida Statutes, 1973,

12

relating to the uniform principal and income law,

13

uniform trust administration law and the charitable

14

trust act; providing an effective date.

15
16

Be It Enacted by the Legislature of the State of Florida:

17
18

Section 1.

Sections 731.101 through 731.30 3, 732.10 1

19

through 732.1010, 733.101 through 733.902, 734.101 through

20

734.202, 735.101 through 735.301, 737.101 through 737.616 and

21

744.101 through 744.507, Florida Statutes, are created to read:

22
23
24
25
26
27
28
29
30
31

2

1

PA.RT 2

2

Jurisdiction of Courts Concerning Trusts

3

737.201

4

(1)

Court powers over trusts.--

Proceedings that may be maintained under this

5

section are those concerning the administration and distribu-

6

tion of trusts, t.�e declaration of rights a.�d the determina-

7

tion of other matters involving trustees and beneficiaries of

8

trusts.

9

to:

These include, but are not limited to, proceedings

10

(a)

Appoint or remove a trustee;

11

(b)

Review trustees' fees and to review and settle

12

interim or final accounts;

13

(cl

Ascertain beneficiaries, determine any question

14

arising in the administration or distribu�ion of any trust

15

including questions of construction of trust instruments, to

16

17

18

instruct trustees, and determine the existence or nonexistence of any irr.mur:ity, pow.:!r, privilege, duty or right; and

19

20

21
22

23

24
:s

26
27

28
29

30
31

3

§737.201, may be laid in any county where the venue is proper

4

under Chapter 47, Florida Statutes, or any county where the

5

beneficiary suing or being sued resides or has its principal

6
7
8
9
10

11

the terrrs of the trust, free of judicial intervention and

737.203 Trust proceedings; dismissal of matters relating to foreign trusts.--Over the objection of a party, the
court shall not entertain proceedings under Section 737.201

15

the trust is registered or has its principal place of admin-

14

16

17

19

tion of a trust shall proceed expeditiously consistent with

tered, in any county where it could have been registered."

istration in another state unless all interested parties could

Neit�er registration of a trust nor a proceeding

and change of trusteeship, and other aspects of the administra

county where it is registered, or if the trust is not regis-

13

(2)

of trustee's fees and other obligations of a trust, acceptance

place of business or, if the trust is registered, in the

12 for a trust registered or having its principal place of admin-

18

submission of accounts and reports to beneficiaries, payment

Trust proceedings; venue.--"Venue for actions

and proceedings concerning trusts, including those under

Release registration of a trust.

The management and distribution of a trust estate,

737.202

2

(d)

u�der this section result in continuing supervisory proceedings.

l

20

21

not be bound by litigation in the courts of the state where
istration.

The court may condition a stay or dismissal of a

proceeding under this section on the consent of any party to
jurisdiction of the state where the trust is registered or
has its principal place of business, or the court may grant
a continuance or enter any other appropriate order.
737.205 Proceedings for review of employment of agents

22 and review of compensation of trustee and employees of trust.--

23

After notice to all interested persons, on petition of an

25

employment of any person by a· trustee including any attorney,

24

26

interested person, the court may review the propriety of

auditor, investment advisor or other specialized agent or

without order, approval or other action of any court, subject

27

to the jurisdiction of the court as invoked by interested

28

person so employed, and the reasonableness of the compensation

29

determined by the trustee for his own services.

parties or as otherwise exercised as provided by law.

30
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assistant, and the reasonableness of the compensation of any
Any person
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l who has received excessive compensation from a trust may be

2 ordered to make a refund of the excess.
3

737,206

Trust proceedings; com.�encement.--Proceedings

l

PART 3

2
3

Duties and Liabilities of Trustees
737.301

General duties not limited.--Except as

4 under Section 737.201 are begun by filing a petition and giving

4

specifically provided, the general duty of the trustee to

5 notice pursuant to Section 731.301 to interested parties.

5

6

administer a trust diligently for the benefit of the benefi-

6

ciaries is not altered by this act.

7

7

8

8

Except as otherwise provided by the terms of the trust instru-

9

9

10

ment, the trustee shall observe the standards in dealing with

10

11

the trust assets that would be observed by a prudent man deal-

11

ing with the property of another, and if the trustee has

12

special skills or is named trustee on the basis of representa-

12
13

13

H

14

15

15

16

16

17
13
19

23

2".,

24

25

25

26

26

27

Duty to inform and account to beneficiaries.--

The trustee shall keep the beneficiaries of the trust reasonaddition:

22

23

737.303

lS

21

22

use those skills.

ably informed of the trust and its administration.

20

21

tions of special skills or expertise, he is under a duty to

17
19

20

737.302 Trustee's standard of care and performance.--

(1)

In

Within thirty (30) days after his acceptance of the

trust, the trustee shall inform the current beneficiaries
in writing and if possible, one (1) or more persons who under
Section 731.403 may represent beneficiaries with future
interests, of the county where the trust is registered, if
registered, and of his name and address •
(2)

Upon reasonable request the trustee shall provide

the beneficiary with a copy of the trust instrument that

28

27

describes or affects his interest and with relevant inforrna-

28

29

29

tion about the assets of the trust and the particulars relat-

30
31

30
137
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ing to the administration.
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l

(3)

A beneficiary is entitled to a statement of the

2

accounts of the trust annually and on termination of the trust

3

or change of the trustee.

4

737.304

Duty to provide bond.--A trustee need not pro-

1

contrary to efficient administration or the purposes of the

2

trust.

3

determining the suitability of the trustee and the place of

4

administration.

Views of adult beneficiaries shall be given weight in

5

vide bond to secure performance of his duties unless required

5

6

by the trust instrument, reasonably requested by a beneficiary

6

parties.--

or found by the court to be necessary to protect the interests

7

(1)

7
8
9
10
11
12
13

of beneficiaries who are not able to protect themselves and
whose interests otherwise are not adequately represented.
petition of the trustee

On

or other interested person the court

m.1.y excuse a requirement of bond, increase or reduce the amoun
of the bond, release t1e surety, or permit the substitution of
another bond with the same or different sureties.

If bond is

re.:_;uircd, it shall be filed in the clerk• s office where the
15

16
17
18

19

21
22
23

trust is registered, if registered, and if not, where the
trust could be registered, in amounts and with surety as pro
vided in Section 45.011 and conditioned to faithfully perform
the trust.
737.305

Trustee's duty concerning location of trust.-

A trustee is under a continuing duty to administer the trust
at a place appropriate to the purposes of the trust and to its
sound, efficient management.

If the principal place of ad

ministration becomes inappropriate for any reason, the court
may enter an order furthering efficient administration and the

8
9
10
11
12
13
14
15
16

17
18
19
20
21
22
23

24

interests of beneficiaries, including if appropriate, release

25

27

trustee in another state.

27

28

place of administration and to changes in the place of ad-

29

m inistration or of trustee control unless compliance would be

25

26

30
31

of registration, reffioval of the trustee and appointment of a
Trust provisions relating to the
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26
28
29
30
31

737.306

Personal liability of trustee to third

Unless otherwise provided in the contract, a

trustee is not personally liable on contracts properly entered
into in his fiduciary capacity in the course of administration
of the trust estate unless he fails to reveal his representative capacity and identify the trust estate in the contract.
(2)

A trustee is personally liable for obligations

arising from ownership or control of property of the trust
estate or for torts committed in the course of administration
of the trust estate only if he is personally at fault.
(3)

Claims based on contracts entered into by a

trustee in his fiduciary capacity, on obligations arising from
ownership or control of the trust estate, or on torts committe'
in the course of trust administration may be asserted against
the trust estate by proceeding against the trustee in his
fiduciary capacity whether or not the trustee is personally
liable.
( 4)

The question of liability as between the trust

estate and the trustee individually may be determined in a
proceeding for accounting, surcharge or indemnification or
other appropriate proceeding.
737.307

Limitations on proceedings against trustees

after final account.--Onless previously barred by adjudica

tion, consent or limitation, any claim against a trustee for
140
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l

breach of trust is barred for any beneficiary who has received

2

a final account

l

PART 4

or other statement fully disclosing the

2

Powers of Trustees

3

matter and showing t ermination of the trust relationship

3

4

between the trustee and the beneficiary unless a proceeding

4

to assert the claim is commenced within six (6) months after

5

5
6

receipt of the final account or statement.

In any event and

7

notwithstanding lack of full disclosure, all claims against a

8

trustee who has issued a final account or statement received

9

by the beneficiary and has informed the beneficiary of the

10

location and availability of records for his examination are
A beneficiary has received a

11

barred after three (3) years.

12

final account or statement if, being an adult, it is received

13

by him or if, being a minor or disabled person, it is received

14

by his representative as described in Section 731.403(1) and

15

(2).

16

6
7
9

any part of this act by reference.
Powers of trustees conferred by this part.-

From the time of creation of the trust until final

13

power to perform every act which a prudent man would perform

14

for the purposes of the trust, without court authorization,

15

including but not limited to the powers specified in subsec-

16

tion

21

21
22

23

23

24

24
25
26

27

27

23

28

29

29
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An instrument that is not a trust may incorporate

distribution of the assets of the trust, a trustee has the

20

141

(2)

12

20

31

ment.

(l)

19

30

the provisions of this act unless limited in the trust instru-

11

18

26

The trustee has all powers conferred upon him by

737.404

18

25

(1)

10

17

22

Powers of trustee conferred by trust or by

law.--

8

17
19

737.403

30
31

(2).

(2)

Unless otherwise provided in the trust instrument

a trustee has the power:
{a)

To collect, hold, and retain trust assets received

from a settler until disposition of the assets should be m.:ide.
The assets may be retained even though they include an asset in
which the trustee is personally interested;
(b)

To hold without liability, other than that involved

in holding property legal for investment of trust funds, any
and all property received from or through the settler of the
trust

whether or not permissible for investment of funds of

that particular trust, and any property lawfully corning into

the hands of the trustees instead of or in substitution therefor, including power to exchange capital stock of any bank or
142
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1
2

28.223

4
6

7

2

to read:

3

5

1

Section 28.223, Florida Statutes is created

(1)

3

Probate records; recordation.--

The clerk of the circuit shall record all wills

and codicils admitted to probate, orders revoking the probate
of any wills and codicils, letters of administration, orders
affecting or describing real property, final orders and orders

s

o:

9

pleadings, papers or other orders shall be recorded except on

10
11
1.2

13
14
16
17
16
19
20
21
22
2)
24
25
26
27
26
2',
30
3l

final discharge filed in his office. No other petitions,

the wn tten direction of the court.

The direction may be by

incorpore1tion in the order of the words "To be recorded" or
words to that e!fcct.

Failure to record an order or a judg

rrcnt shall not af!ect its validity.
(2)

The clerk shall record all instruments under

this section in Official Records and index them in the same
manner as prescribed in 528.222, Florida Statutes.
(3)

All records of a court of this state heretofore

exercising probat8 jurisdiction shall be placed and remain in
the cust:cdy of the clerk and !.hall be the records of the cir
cuit court.

The circuit court may exercise the judicial

,

ccgni:anc.:: .::nd po..-er OV.:lr t:iem as it may over its own records.
(4)

Certified transcripts of the whole or any part

of prcbato or ad�inistration proceedings in any court of this
state or of any foreign state or country may be recorded.

If

the certiiied copy is not a part of a pending probate proceed
ing in the court, the person causing it to be recorded shall
p.ly the costs of rocordat.icn .
(5)

The recording of any instrument required or per

r.,ittad to be recocdcd undcr this section in a pending probate
or administration proceeding in the county shall be included
in the fees prescribed in §28.2401 , Florida Statutes.
213

Section 3.

§§731.01, 731.03, 731.04, 731.05,

4

731.051, 731.06, 731.07, 731.071, 731.08, 731.09, 731.10,

S

731.101, 731.11, 731.12, 731.13, 731.14, 731.15, 731.16. 731.17

6

731.18, 731.19, 731.20, 731.21, 731.22, 731.23, 731.24, 731,25,

7

731.27, 731.28, 731.29, 731.30, 731.31, 731.33, 731.34, 731.35,

8

731.36, 731.37, 732.01, 732.02, 732.03, 732.04, 732.06, 732.07,

9

732.08, 732.09, 732.10, 732.11, 732.12, 732,13, 732.14, 732.15,

10

732.21, 732.22, 732.23, 732.24, 732.25, 732.26, 732.27, 732.28,

11

732.281, 732.29, 732.30, 732.31, 732.32, 732.33, 732.34, 732.35

12

732.36, 732.37, 732.38, 732.39, 732.40, 732.41, 732.42, 732.43,

13

732.44, 732.45, 732.46, 732.47, 732.48, 73:2.�9, 732.50, 732.51,

14

732.52, 732.53, 732.54, 732.55, 732.56, 732.57, 732.58, 732.59,

15

732.60, 732.61, 732.62, 732.63, 732.64, 732.65, 732.66, 732.67,

16

732.68, 732.69, 733.0l, 733.0ll, 733.02, 733,03, 733.04, 733,05

17

733.06, 733.07, 733.08, 733.09, 733.10, 733.11, 733.12, 733.13,

18

733.14, 733.15, 733.16, 733.17, 733,18, 733.19, 733.20, 733.21,

19

733.211, 733.22, 733.225, 733.23, 733.24, 733.25, 733.26, 733.

20

27, 733.28, 733.29, 733.30, 733.31, 733,32, 733.33, 733.34,

21

733.35, 733.36, 733.361, 733,37. 733.38, 733.39, 733.40, 733.41

22

733.42, 733.43, 733,44, 733.45, 733.46, 733.47, 733.48; i33.49,

23

733.50, 733.51, 733.52, 733.53, 733.54, 734.01, 734.02, 734,03,

24

734.031, 734.04, 734.041, 734.05, 734.051, 734.06, 734.07, 734.

25

08, 734.09, 734.10, 734.11, 734.12, 734.13, 734.14, 734.15,

26

734.16, 734.17, 734.18, 734.19, 734.20, 734.21, 734.22, 734.221

27

734.23, 734.24, 734.25, 734.26, 734.27, 73�.28, 734.29, 734.30,

28

734.31, 734.32, 734.33, 734.34, 734.35, 734.36, 734.37, 734.)8

29

734.39, 734.40, 735.01, 735.02, 735.03, 73S.04, 73S.05, 735,051

30
31
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l

7)�.06, 735.07, 735.08, 735.09, 735.10, 735,11, 735.12, 735,13,

2

73S.14, 735.15, 736.01, 736.02, 736.03, 736.041, 736.05,

3

736.0G, 736.17, 736.171, 736.172, 736.20, 736.21, 736.22, 736.

�

23, 736.24, 736.25, 736.26, 736.27, 736.28, 736.29, 736.30,

5

736,31, 737.01, 737.02, 737.03, 737.04, 737.05, 737.06, 737.07,
737.08, 737.09, 737.10, 737.11, 737,12, 737.13, 737.14, 737.15,

7

737.16, 737.17, 737.18, 737.19, 737.20, 737.21, 737.22, 737.23,,
737.24, 737.25, 737.251, 737.26, 737.27, 737.28, 744.01, 744.02

9

744 .03, 744.04, 744.05, 744.06, 744.07, 744.10, 744,11, 744.12,

10

744.13, 744.14, 744.15, H4.16, 744.17, 744.18, 744.19, 744.20,

11

74L2l, 744.22, 7<4.23, 744,.24 I 741..25, 744.26, 744.27, 744.28,

12

744.29, 74�.30, 744.31, 744.315, 744.32, 744.33, 7H.34, 744.35

u

7-14.36, 744.37, 744.3B, 744.39, 744.40, 744.41, 744.42, 744.43,
744.44, 744.45, 744.46, 744.47, 744.48, 744.481, 744.482, 744.
7-14.483, 74� .,]84, 7H.49, 744.50, 744.51 , 744.52, 744.53, 744.

16

54, 744.55, 744.56, 744.57, 744.58, 744.59, 744.60, 744.61,

l7

7�4.62, 744.63, 744.6•1, 744.65, 7H.66, 744.67, 744.68, 744.69,

18

744.70, 744.71, 744.72, 744.73, 745.01, 745.0ll, 745.02, 745.03

19

745.0�, 745.05, 745.06, 7�5.07, 745.◊8, 745.09, 745.10, 745.ll

20

7-15.12, 745,121, 745.13, HS.14, 745.15, 745.16, 745.17, 745.

21

lt!, 745.19, 745.20, '"/45 .. 21, 745.23, 745.24, 745.25, 745 .. 26,

22

745.27, 745.28, 7C5.29, 745.30, 745.31, 745.32, 745.33, 746.01,

2J

746.02, 746.03, 7�6.04, 746.05, 746.06, 746.07, 746.08, 746.09,

2� . 746.10, 7-16.ll, 746.12, 746.121, 746.13, 746.14, 746.15, 746.
2j
26

16, and 7�6.17, Florida Stat�tes, arc repealad.

Section 4.

l.
2

l, 1975.

This act shall become effective on July

The substantive rights of all persons that have

3 vested prior to July 1, 1975, shall be determined and enforced
4 as provided in former chapters 731 - 737 and chapters 744 5

746, Florida Statutes, as they exist prior to July l, 1975.

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

29
30
)1

30
215

31

216

l
2

3
4

5
6

7
8

9
10
11
12
13
14
15
16

732.69, sections 733,01 through 733,54, sections
734.01 through 734.40, sections 735,01 through

2

735.15, sections 736.01 through 736.31, sections

3

737.01 through 737.28, sections 744.01 through

4

744.73, sections 745.01 through 745.33, and

s

sections 746.01 through 746.17, Florida Statutes,

6

1973; relating to Florida probate law, small
estates, miscellaneous probate provisions,
trust accounting law, and Florida guardianship law;
repealing sections 690.01 through 690.15, and

trust act; providing an e ffective date.

Section 1.

Sections 731.Wl _through 731.303, 732.101

20

through 732.1010, 7_33.101 through 733.902, 734.101 through
734.202, 735.101 through 735,301, 737,101 through 737.616 and

·21

744,101 through 744.507, Florida Statutes, are created to read:

19

23
24
26
27
28
29
30
31

2

-I

Construction against implied repeal,--This

lation if it can reasonably be avoided.
731.103

Evidence ·as to death or status.--In proceed-

ings under this code the rules of evidence in civil actions
are applicable unless specifically displaced by the code.

The

14

and status are applicable:
(1)

A copy of a death certificate issued by an official

16

or agency of the place where the death purportedly occurred is

17

prima facie proof of the fact, place, date and time of death

18

and the identity of the decedent;
(2)

A copy of any record or report of a governmental

20

agency, domestic or foreign, that a person is alive, missing,

21

detained or, from the facts related, presumed dead, is prima

22

facie evidence of the status and of the dates, circU!llstances

23

and places disclosed by the record or report;

24

25

731.102

following additional rules relating to determination of death

19

22

be cited as the Florida Probate Code.

13
15

Be It Enacted by the Legislature of the State of Florida:

Short title.--This act shall be known and may

No part of it shall be impliedly repealed by subsequent legis-

12

uniform trust administration law and the charitable

731.101

s

11

relating to the uniform principal and income law,

SHORT TITLE, CONSTRUCTION, GENERAL PROVISIONS

code is intended as unified coverage of its subject matter.

10

691,01 through 691.22, Florida Statutes, 1973,

PART I

7
9

17
18

CHAPTER 731

l

(3)

A person who is absent from the place of his last

25

domicile for a continuous period of five years and whose ab-

26

sence is not satisfactorily explained after diligent search or

27

inquiry is presumed to be dead.

28

occurred at the end of the period unless there is sufficient

29

evidence for determining that death occurred earlier.

30
31

3

His death is presumed to have

PART 3

1
3

4
s
6

7
a
9

1

Duties and Liabilities of Trustees

2

737,301

General duties not limited.--Except as

specifically provided, the general duty of the trustee to

administer a urust diligently for the benefit of the benefi-

ciaries is rtot altered by this act.
737.302

Trustee's standard of care and performance.--

Except as otherwise provided.by the terms of the trust instrument, the trustee shall observe the standards in dealing With

10

the trust assets that would b e observed b y a prudent man deal-

12

special skills or is named trustee on the basis or repres enta-

11 ·ing w ith the property of another, and if the trustee has
13
14
15
16
17
18
19

tions of special skills o r expertise, he is under a duty to
use those skills.
737,303

Duty to inform and account to beneficiaries.-•·

The trustee shall keep the beneficiaries of the trust reason-

ably informed of the trust and its administration.

In

additiori:
(1)

Within thirty (30) days after his acceptance of the

20

trust, the trustee shall inform the current berieficiaries

21

in writing and if possible, one (1) or more persons t-1ho under

22

Section 731.403 may represent beneficiaries with future

23

interests, of the county where the trust is registered, if

24

registered, and of his name and address.

25
26
27
28
29
30
31

(2)

Upon reasohable request the trustee shall provide

the beneficiary with a copy of the trust ,instrument that
describes or affects his interest and with relevant information about the assets of the trust and the particulars relat�
ing to the administration.
138

(_3)_

A beneficiary is entitled to a statement of the

2

accounts of the trust annually and on termination of the trust

3

or c hange of the trustee.

4

737.304

Duty to provide bond.--A trustee need not pro-

s

vide bond to secure performance of his duties unless required

6

by the trus� instrument, reasonably requested by a beneficiary

7

or.found by the court to be necessary to protect the interests

8

of beneficiaries who are not able to protect themselves and

9

whose interests otherwise are not adequately represented.

On

10

petition of the trustee

11

may excuse a requirement of bond, increase or reduce the amoun

12

of the bond, release the surety, or permit the substitution of

13

another bond with the same or different sureties.

14

required, it shall be filed in the clerk's office where the

15
16
17
18
19
20
21

or other interested person the court

If bond is

trust is r�gistered, if registered, and if not, where the
trust could be registered, in amounts and with surety as provided in section 45.011 and conditioned to faithfully perform
the trust.
737.305

Trustee's duty concerning location of trust.--

A trustee is under a continuing duty to administer the trust
at a place appropriate to the purposes of the trust and to its

22

sound, efficient management.

23

ministration becomes inappropriate for any reason, the court

24

25
26

If the principal place of ad-

may enter an order furthering efficient administration and the
interests of beneficiaries, including if appropriate, release
of registration, removal of the trustee and appointment of a

27

trustee in another state.

28

place of administration and to changes in the place of ad-

29

ministration or of trustee control unless compliance would be

Trust provisions relating to the

30

31

139

1

contrary to efficient administration or the purposes of the

l

2

trust.

2

3

determining the suitability of the trustee and the place of

3

4

administration.

4

5

View s of adult beneficiaries shall be given weight in

737.306

6

parties. --

7

(1)

Personal liability of trustee to third

5
6

Unless otherwise provided in the contract, a

7

8

trustee is not personally liable on contracts properly entered

8

9

into in his fiduciary capacity in the course of administration

9

10

of the trust estate unless he fails to reveal his representa

10

11

tive capacity and identify the trust estate in the contract.

11

12

(2 )

A trustee is personally liable for obligations

13

arising from ownership or control of property of the trust

14

estate or for torts committed in the course of administration

15

of the trust estate only if he is personally at fault.

16
17
18
19
20
21
22
23
24
25
26
27
28
29

(3)

Claims based on contracts ent.ered into by a

trustee in his fiduciary capacity, on obligations arising

13
14
. 1
5

in the course of trust administration may be asserted against

19

21

liable.

22
The question of liability as between the trust

estate and the trustee individually may be determined in a
proceeding for accounting, surcharge or indemnification or
other appropriate proceeding.
737.307

Limitations on proceedings ngainst trustees

after final accc,,mt. --Unless previously barred by adjudica

tion, consent or limitation, any claim against a trustee for

ing
between the trustee and the beneficiary unless a proceed
after
to assert the claim is commenced within six (6) months
event and
receipt of the final account or statement. In any
against a
notwithstanding lack of full disclosure, all claims
received
trustee who has issued a final account or statement
of the
by the beneficiary and has informed the beneficiary

are
location and availability of records for his examination
d a
barred after three (3) years. A beneficiary has receive
received
final account or statement if, being an adult, it is
received
by him or if, being a minor or disabled pers0n, it is
and
by AiS representative as described in Section 731.403(1)
(2).

23
24
25
26
27
28
29

30

140

nship
matter and showing termination of the trust relatio

20

fiduciary capacity whether or not the trustee is personally
(4 )

or other statement fully disclosing the

17
18

the trust estate by proceeding against the trustee in his

a final account

16

o wnership or control of the trust est�te, or on torts

30
31

12

d
breach of trust is barred for any beneficiary who has receive

31
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731.201(7)
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Presumption of Death

Person presumed dead after 7
years unexplained absence.

Reduced to 5 years unexplained absence.

Pleadings under Oath
5.11(
5.200
5.24t
5.30Q

FPP 2.3( a )I'
731.201(10)
6

�erles

LAW NOW

734. 32

PGR
PGR
PGR
PGR

4

5/14/74

Various statutes and rules require petitions to be sworn to
by the personal representative,
his agent or attorney.

When required by Code or rule, every
document shall include oath "Under
penalties of perjury, I declare I have
read the foregoing and the facts al
leged are, to the best of my knowledge
and belief true."

Definitions
731.03(6) 11 Devise" refers usually to a
gift of real property by will,
but may include bequest.

731.03(8) Persons entitled to receive by
descent and distribution are
"heirs" and persons receiving
under a will are variously
called "beneficiaries", "de
visees", "legatees".

I

"Devise" is testamentary disposition of
either real or personal property.
11

Distributee 11 means a person other
than creditor or purchaser who has re
ceived estate property from a personal
representative, including a testamenta�
trustee still holding estate property
and a trust beneficiary to whom it has
been distributed.

"Beneficiary" means heirs at law and
devisees who have a present interest
in the estate of decedent, trust or
other fiduciary _relationship.
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3

731.301
9

i

1 731.401

IIIB 5. 050

i

i

I

I!

732.101-41 732.101-4
13
!

731.23

j

I

732.lOB(bi 732.109
17

1742.0ll

I

Process and Citation

Jurisdiction of the person is ob
tained by process served by the
sheriff in Florida as provided in
Chapter 48 F.S. or by delivery of
a copy of the summons outside of
Florida and file a return of such
service by affidavit; or by publi
cation.

2

====-

Jurisdictional notice may be made
by certified or registered mail at
least 20 days before hearing. Proof
is by copy of return receipt, at
torney's certificate, by affidavit if
filed by a nonmember of The Florida
Bar, by return made by person author
ized to serve process, or by proof of
publication.

Descent and Distribution

Spouse receives a child's share, de
scendants receive per stirpes; if
none then mother or father of sur
vivor; if none then brothers and
sisters and their descendants per
stirpes; if none then grandparents
and their descendants by moieties;
if none then brothers and sisters
of grandparents and their descend
ants; if none then the kindred of
decedent's spouse of the intestate
in like course.

Spouse receives first $20,000 and
one-half of residue if lineal de
scendants are of decedent and spouse
but if one or more are not lineal
descendants of both (stepparent),
spouse gets one-half of residue only.
Descent does not go beyond decedents
of aunts and uncles but then goes to
kindred of decedent's last deceased
spouse; or escheats.

Paternity may be established by
written admission, Court adjudi
cation or marriage ceremony by
parents.

Written admission of parentage not
recognized.

Paternity

3
Similar or Present
:a Probate l related UP Stat. or
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732.201-4 I 732.201
18

731. 34

i

733.12

i

.

!
l

i

I

732.402
21

i

732.403
21

I

732.702
34

I

l
I

i
l
i
t

�

i

!

i

I

t

Art. X
Sect 4(2

732.402

732.403
732.204

I

Ii

733.20

I
l

I

i

Instead of share under will or by
descent, spouse may claim dower 1/3
real property owned at death , in
and 1/3 of perfee simple
sonalty before debts instead of pro
bate share within 6 months of first
notice to creditors.

Instead of share under will or by
descent, spouse may claim elective
share, 1/3 of net distributable
probate estate, plus homestead ex
empt property and family allowance.
Election within 5 months of first
notice of administration.

Dower/Electlve Share

Exempt Property

Personal property to the value of
$1000.

$1,200 periodic payments.

Spouse or minor children entitled
to household furniture, furnishing
and appliances, in decedents usual
abode to the value of $5000, plus
personal effects to the value of
$1000 unless specifically disposed
of by will.

Family Allowance

Up to $6,000 lump sum or periodic
payments. May be allocated be
tween spouse and children.

Contractual Arrangements Relating to Death

No existing statute; case law re
quires full disclosure before or
after marriage for agreement to
be enforceable.

Agreement before marriage that on
death, spouse waives elective shar
(dower), homestead, exempt propert
and family allowance or any of ther
may be made without full disclosur
of property owned, but disclosure
is required if agreemeQt is made
after marriage. No consideration
necessary.

Similar or Present
4
-ia Probate !related UP Stat. or
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733.210
61

Notice to Creditors and of Probate

1733.801
, Notice to
{. Creditors

733.15
Two weekly publications, 4 months
N otice
to file creditors claims. Notice of
Credito 1s probate published 4 times, will
must be challenged within 6 months.
I

'

j

I

l

i
t

.

�
i

l
i'
i
I

I

i
I

i

i.

733.301
63

!

!

i

733.203

I

•'
! 732.44
f

I
l
I

l

Ii

I

l

Notice of administration combines
Notice to Creditors and N otice of
Probate; Four weekly publications
naming decedent, case number, namf
and address of administrator and
of attorney, date of 1st publica
tion and last day for filing
creditor's claims, objection to
will, qualification of administra
tor, venue or jurisdiction of
court or any other challenge to
legality of proceeding. Copy must
also be served on all beneficiarit
and heirs by mail, service or de
livery since "beneficiary" in
cludes heir at law. (731.201(1)).
Petitions for ancillary adminis
tration must show both beneficiaries and heirs. (734.103)

Preference in Appointment

Spouse then next of kin, or, p/r de
signated by majority of those equal
ly entitled to serve. If will does
not name executor or he cannot quali
fy or dies, beneficiaries having a
majority of beneficial interest in
estate may name administrator with
will annexed.

Same as to intestate estates, but
if will does not name executor or
he cannot qualify or dies, pre
ference is same as in intestacy,
spouse first being eligible, not
those having majority of interest.
in testate estates, as provided i�
ancillary administration. (734.10:

Similar or P resent
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73� 402-3
8

I

733.603-6

732.61

i.

.

Administration Bond
May be approved by clerk. Court
Must be approved by judge in an
may consider value of estate, re
amount he deems sufficient, respect
lation of p/r to heirs or bene
being had to the value of the es
ficiaries, as well as the type
tate.
of assets •
Duties of

I
l

•.
j

j

733.01
P GR

733.601-7 I 733.701-9
t
75
j

i

I

ii
i

l
I

i
733.608-12;733.711-15
78
;
i

I

I

i Chap

I'
I

li

i

5

Standard o f care of prudent man Inventory must be filed within 60
days o f appointment. P/r should
take p ossession or control.

P owers

P ersonal

Representative

Standard of care applicable to
Trustees Inventory must be filed within 30
days of appointment, showing esti
mated fair market value. May
leave possession of real and per
sonal property with, or surrender
same to those presumptively en
titled to it unless needed for
administration, �nd may proceed
without court order.
of Personal Representative

Broad powers generally similar to
Sale p o wers limited by statute.
C ourt orders required for most actio ns present statutory powers to
trustees (FS 791.03), including
unless powers granted by will.
sale of real or personal pro
perty and power to execute in
struments necessary to powers,
except c o urt order required
authorizing or confirming sale of
real property. (733.613(1)).

Similar or Present
6
Probate ! related UPC Stat. or
e
e
c
S
r
o
R ule
7
O
.=::1:::::. = = = ==t=·===�•= = ==H=B=9=9== ===t=::::.
_ _-_::_·;:;_�.-..f-_�2g9_0__
E_D _ FP�--�!::���g�::-::._:-:_::::_ =======-=
::.:::.:::::::=:=::::t===::::=:::=:.:::.:·-·-·---LA� � W_--:::."::'.:'--:::=.:.:-:-:=--·---::::::::,--:-:-..:·-._-_--_·_--3

I

I

733.617
85

Compensation of Personal

l
I

733.719

734.01

.

I!

Fixed by statute:
6% of first $1000
4000
4% of next
2½% of value of estate over $5000.

R epresentative

Reasonable compensation on consent
of all persons bearing the impact
or fixed by court after "informal"
notice to such persons. No statu
tory scale.

Attorneys Fees
733.617
85

1 733 • 71 s ( 21 ) 734 • o 1 (2-j Reasonable fee may be agreed upon with Reasonable fee paid by p/r with
I
p/r, paid and reported in accounting,
consent of all persons bearing the
reviewed only if objected to, or may
impact or fixed by court after "in
be fixed by court after notice to per formal" notice to such persons.
I
Fee must be reported.
sons adversely affected. Minimum fee
!
schedules
were
often
allowed.
l'
Payment of Creditors Claims

I
I
I

.

733.703
88

I

I 733.807
I

i'
:

Il
'

733.705
89

I
! 7330 806
!

I

J

i733.18
I

I
!

I

1733.18

!

l
j

Claims timely filed may be paid after
time for filing claims expires. In
terest can be claimed beginning 6
months from issuance of letters.
Objection

P/r may settle and pay claims with
in time for filing claims, showing
payment in accounting, without
claim being filed. Interest can b
claimed beginning 5 months from is
suance of letters.

to Claims

I1P/r or person interested may object

to claim within 6 months from first
publication, mailing copy of ob
jection within 30 days thereafter by
registered mail or personal service
on creditor, and copy to attorney by
regular mail, and creditor must bring
suit within 30 days after service.

Same, except objection must be
filed within 5 months, mailing or
service copy within 10 days there
after.

(Similar or
- Probate1related UP
Je Sect. ,or HB 997

t
I
I

733.805

733.20

I

I.'

!

:

\

l
I

I

I

I

.
733.804
94

733.810
99

7
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I

'33. 707
91

Present
Stat. or
Rule

I

l'

I

l

I

I

i

Class 1 - Administration expenses
Class 2 - First $1000 of funeral
expense
Class 3 - Last illness expenses,
for 60 days
Class 4
Family allowance to $1200
Class 5 - Wages up to $100 earned
within 60 days
Class 6 - Judgments in Florida
Class 7 - Mortgages and liens,
where property is worth
more than lien
Class 8 - All other debts
Class 9 - Family allowance in excess
of $1000
Class 10- Maintenance of dependent
orphan child of decedent
until 18 if will does not
adequately provide for him.

Classes 5, 6, 7, 9 and 10 dropped.
New Class 5 added for debts acquirec
�fter death by continuation of de
cedent's business for 4 months, and
thereafter by court order, but only
to value of business. (733.612(22)).
Family allowance to $6000.

Specific Devise

734.051

I

733.906

Order of Payment of Expenses and Claims

Exoneration. Specific devisee of
mortgaged real property is entitled
to have mortgage paid from residue
of estate if will gives implied or
express intent.

of Mortgaged Property

Non-exoneration. Not entitled to
have mortgage satisfied from residu�
of estate regardless of general di
rective in will to pay debts.

Distribution in Kind
733.031
734.04

Distribution to spouse should be
in kind at values determined for
federal estate tax, if will so
directs. Otherwise p/r makes dis
tribution, no specific instru
tion given.

Unless otherwise instructed by will,
property to be distributed in kind:
valued at fair market value at time
of distribution, unless proposed di�
tribution is objected to by persons
entitled to object thereto within
30 days after notice.

·
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Improper Distribution
I

8

-=---========

1

i

i

733.812-3 733.909-10
101

No present provision, except
general remedies at law.

Partition

tl

7330814
101

i

1733.911

64.011

I!

I

733.901
111

I'
I

i
i

I

I
!
l:

Distributee required to return any
improperly distributed property, or
its value, unless it can no longer b�
questioned because of adjudication,
estoppel or limitation. Purchasers
for value from distributee protected.

f
I
lf
I

I

Separate civil proceeding for
partition after distributiono

Partition may be brought in probate
proceeding before distribution, pro
cedure as provided by statute.

Closing Estates
Final return filed; notice of
filing published, order of dis
tribution entered after audit,
report of distribution with re
ceipt and releases and order of
discharge entered, except re
turn and publication of notice
may be waived.

After compensation of p/r and pro
fessionals providing services have
been agreed upon by those bearing im
pact or are fixed by court, p/r file�
final accounting and petitions for
discharge. Accounting may be waived.
except fees and expenses paid to p/r,
attorneys and other professionals
must be reported and proposed dis
tribution shown. No publication of
final notice, but copy of petition
(and accounting) must be served on
all interested persons or waived. Ne
auditing by clerk. If no objection
within 30 days, distribution is made,
receiptsfiled and discharge entered.

··

I

Similar or Present
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I
l

735.101-4
121

i
i

735.201-91\ 733.1203-41735.0l
lI
123
l:
!

735.301
128

1733.1201

I

9
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No existing provision

Family Administration

Estates up to $60,000 left to surviv
ing spouse and/or descendants may be
administered without filing annual
accountings or inventory , and other
procedural duties may be dispensed
with by court, unless by will or an
interested person, regular adminis
tration is requested.

Summary Administration

Order of administration un
Unchanged, except if p/r previously
necessary may be obtained in es
appointed, order requires him to
tates up to $10,000 if unindebt
furnish full account of his adminis
ed and all heirs or beneficiaries
tration to distributees whose interes
agree on particular properties
are affected. On consent of all,
court may waive hearing. Order must
to be distributed to each. Pro
state in whose name title to real
cedural steps may be dispensed
with by court during any stage of
property has vested and non-taxable
certificate must be filed.
administration of estates that
qualify.
Disposition of Personal Property without
Administration
No existing provision.

No administration required of estate
of personal property, only of a value
less liens and encumbrances not ex
ceeding homestead property ($1000
worth of personal property owned by
head of family to widow and heirs).
Exempt property (household furniture,
furnishings and appliances in deceden
usual place of abode up to $5000 and
personal affects up to $1000 unless
specifically disposed of by will),

· ·

I

Similar or
-�a Probate related UP
�de Sect. ;or HB 997
735.301
cont'd

737.101
131

!

1:i,

733.1201
cont'd
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funeral expenses up to $1000 and rea
sonable and necessary medical and
hospital expenses of last 60 days of
last illness. On application by af
fidavit or otherwise, court by letter
or other writing may authorize paymen
transfer or disposition of personal
property of decedent to the benefici
aries of decedent or to those persons
entitled thereto. Payment of income
tax refunds facilitated.

Trust Registration

I

j

1737. 01

I

tI

I
i
(

i

t
i
l

I
l
i

tI

I

l

l
I

I
I'

I
I

Only testamentary trusts come
under court supervision, unless
waived by testator. Qualifi
cation of trustee is determined
at hearing after notice.

Testamentary and inter vivos trusts
may be registered. If directed by
granter or requested by beneficiary,
trustee shall register trust, or may,
himself at principal place of adminis
tration of trust either designated in
trust or trustee's usual place of
business, or residence, if no place
of business, by recording a signed
statement showing name and address of
trustee, acknowledging trusteeship,
name of testator or settlar:-'s place of
domiciliary probate. Oral trusts may
also be registered giving all details
Registration submits trustee personal
ly to jurisdiction of court, and bene·
ficiaries to extent of their interest
in trust. Failure to register after
demand by granter or beneficiary make
trustee subject to jurisdiction of
any court where jurisdiction is prope·
and trustee is liable to removal,
denial of compensation or to surcharg•
as court may direct.

' '

.

!Similar or Present
:a Probatejrelated UPC Stat. or
)de Sect. ,or HB 997
Rule

11

,_

737.201
134

737.601
155

737.605
159

Court Jurisdiction Concerning Trusts

737.

Annual accountings required and
are audited and approved by court,
unless waived by testator or all
beneficiaries.

Court given broad jurisdiction of all
trusts. Court does not supervise, bu
is available for relief. Venue in an:
county where beneficiary suing or bei�
sued resides, or in county where trus�
is registered, or in any county where
it could have been registered. Pro
ceedings are begun by filing a petiti�
and giving notice pursuant to 731.30 1
to interested parties.

Application of Principal and Income
i

II

I

!

Il

ti

I

737.6 0 1

690 .01

737.6 06

l1733. 1
0

I

Uniform Principal and Income Law
as it existed in 1937.

Revised Uniform Principal and Income
Law, more detailed and specific, am
biguities removed.

Decedent's Debts and Probate Expenses
Income during probate adminis
tration first applied on debts,
taxes and probate expenses.

Income earned during administration o:
estate goes to beneficiaries general!�
unless property producing income is
specifically devised, or will directs
otherwise. Decedent's debts and pro
bate expenses are paid from principal
of estate.

"' ·
· Similar or Present
12
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or HB 997
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l 744.13

744.301
and

and

744.317
177

744.374
191

744.60

I

Same care that prudent man
dealing with his own property
would give.

i
!

i

744.328
199

I
II

I

I

f

I

I

l

I

'

744.501
206

No existing requirement.

I

I

735.422

Amount increased to $5000
without
guardianship and court may require bon
if settlement or judgment exceeds
$5000.

I

Care that prudent man would give in
dealing with property of another, but
if the guardian has special skills or
is named guardian on the representa
tion of special skills, he is under a
duty to use those skills.

Annual Appearance of Guardian

II

;

Natural guardian (parents) may
give receipt for up to $2500
for minor child without guardi
anship. Court may approve pay
ment to natural guardian of any
amount, and may require bond if
settlement or judgment exceeds
$10,000.

Standard of Care of Guardian of Property

735.417

I

Receipts by Natural Guardian

Unless waived by court, guardian must
appear annually so court may inquire
as to physical and financial well
being of ward. See also present duty
to file report as to ward's care and
condition (FS 744.482), in this bill
as 744.205, page 175.

Powers of Guardian with Court Approval
Chap.74

Various provisions, not listed
by categories.

Extensive powers are enumerated, pro
vided prior court approval is ob
tained.

�
' Similar or
�a Probate ! related UP
�de Sect. :Or HB 997

•·
'

Present
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735.424

Chap. 45

Not defined.

Powers of Guardian without Court Approval

Eight enumerated powers, including
insuring assets, payment of taxes,
encumbrances as they become due,
and reasonable living expenses for
the ward.

Notice to Guardian of Person and Next of Kin

44.503(2) i
.�10
1I

No notice given except on
order of court.

il

.

i'

:09.08
214

I

I
I
I
t

I

735.501

!t 709.01

i

I
I

l

!

I

Notice of hearing on all petitions
under 744.501 (except sale of perish
able personal property or property
rapidly depreciating) shall be given
to guardian of person and to next of
kin, if any.

Durable Power of Attorney

Power of attorney revoked on
knowledge of death of principal
or on adjudication of incompe
tency of either part.

-

Power of attorney given to a person
qualified to serve as a personal re
presentative with words "This power
of attorney shall not be affected by
incompetency of principals" is not
revoked on adjudication of incompe
tency as to whether the principal is
dead or alive, but is revoked on
notice that a guardian of property
has been appointed.
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May 17, 1971

College of Law

Mr. Thomas A. Thom.as
Attorney at Law
1911 Harrison Street
Hollywood, Florida 33020
Re:
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DEPARTMENT OF STATE
R. A. �RAY BUILDIN,;
Tallahassee, FL 32399-0250
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Serles / O >�arton

Dear Mr. Thomas:
The Uniform Probate Code proposes solution and ameliorative approaches
to several interrelated (but not necessarily interdependent) areas in the
field of. proba�e. law. We are, therefore, confronted with two alternative
questions: · (1) Is Florida probate law in need of refonn across the board?
If so we should consider the entire Uniform Cod�. (2) If it is not in
· need of across the board reform, is it in need of any reform at all1 If
so we should consider those areas of the Uniform Code which relate t_o prob
lem areas in Florida probate law.
· It is my opinion that ·the·latter situa,tion currently prevails. A _
word need be said, ·however, about the drafters' goal of uniformity. I be
lieve that as to some areas unde.r consideration uniformity is quite desir
able; as to others, unnecessary. Moreover, to date, the UPC has not been
adopted as a "Uniform" act by any jurisdiction. (Maryland and Oregon
closely modelled their codes on it.) Hence, even if there is a need for
uniformity, there is no state with which to be uniform. In short, I do not
believe this can be a major consideration •

.

Before considering the various parts of the Code, three facts must be
noted: (1) Our Supreme Court has fairly recently promulgated new r.ules for
probate and guardianship procedure. (2) As to most of the Articles, adop
tion, if recormnended, would have to be ef�ectuated in part by the legisla
ture and in part by the Supreme Court. (3) Most important, because of pro
visions in Article V of the Florida Constitution, no single type of court
has adequate subject matter jurisdiction to deal with the areas covered by
the Code.
It is this third point which I believe will prevent Florida from adop
ting much of the Code at 'this time. Although§ 7 (3) of Article V of the
Constitution places most 11 probate 11jurisdiction in the County Courts, § 6 (3)
places exclusive eq�ity jurisdiction and jurisdiction over land titles in
the Circuit ·courts. The existence of a court to which persons can go to
have their wills-and trusts problems dealt with is an essential prerequisite
to the effective operation of the Code.
t

-2I believe we should strongly recommend to the committee working on
proposed amendments to (or replacements for) Article V of the Constitution
that§§ 6 (3) and 7 (3) of the current Article V be altered. Florida has
generally recognized that the dichotomy between Law and Equity is largely
anachronistic. Unfortunately, the anachronism lives on in the wills and
trusts area. It is likely that the new Article ·v will require County
Judges to be attorneys. In doing this, the reason for denying equitable
powers etc. to County Judges will be gone. What should then be done ·is to
give the -County Judges adequate Equity jurisdiction and jurisdiction as to
land tittes to deal with problems in this area; correlatively, the Circ·uit
Courts' jurisdiction, to this extent, should not be exclusive.
I Qelieve it is beyond_the scope of our COilJ!llittee's task to de�! with
the specific Constitutional provisions necessary to -bring about the desired
result. All we can do, and what· we should ·do, is recommend that adequate
jurisdiction be attainable in one court.
Until this is done, I do not believe it would be wise for us to recom
mend adoption of Articles III, V, or VII.of the Code. (I should add paren
thetically that in general I strongly favor the approaches taken in these
articles.) If we do not recommend these three Articles, then we logically
would also not recommend Articles I and VIII .

. The delay which will follow from the above stated problem will have
two beneficial effects: (1) It will give Florida more time and, therefore,
______mor_�__ expe;dence under our recently adopted rules. (2) As to Article IV,
it will ·give us an opportu·ni-ty to see whether other states adopt this ap
proach. The area dealt with in Article IV is one in which uniformity
would be significant and quite beneficial to the general public. It will
probably make the administration of estates which cross state lines sim
pler and less expensive. Unfortunately, this Article seems to contain a
major practical impediment: its adoption in any given state
might tend to
°
benefit out-of-state banks and attorneys at the expense of those in state.
The above may not be true or even if it is, the problem may be outweighed
by the general benefit which would flow from this Article. In any event
Florida can postpone action to see what other states do.

I believe that our committee should recommend against the adoption of
most of Article VI. Our laws as to the various forms of co-ownership, both
as to real and personal property in general and as to special kinds of prop
erty (e.g. bank accounts), have been statutorily modified through the years
to reflect people's desires in this area. rhey also have received an ade
quate amount of judicial construction. A change in this area would be
largely for the sake of change and would risk the loss of the fairly high
degree of clarity which we have attained.
The only exception in the area of co-ownership which perhaps warrants
change is the tenancy by the entireties. The rationale for this form of
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ownership is largely outdated. Because the vast majority of States have
long since abolished the tenancy by the entireties, the Code does not
provide for its abolition. Nevertheless, I think we should consider rec
·ommending such abolition and a provision that any co-tenancy which wou�d
have been a tenancy by the entireties shall henceforth be a joint tenancy
with right of surviorship.
Further, I believe tha�we should reconnnend-the adoption of a p�ovi
sion similar to 6-201. Section 689. 075 of the Florida Statutes deals
with the testamentary/non-testamentary problem in the area of inter vivas
trusts. The above section of the UPC would explicitly provide for simi
lar treatment for other forms of will substitutes.

Despite my above stated views on the bulk of the Code, I strongly
believe that we should recommend iJ:1 favor of the immediate adoption of
Article II dealing with Intestate Succession and Wills. The constitutional
-jurisdictional reason for delay in regard to the other parts of the Code
does .not apply here. Furthermore, it would appear that all of Article II
is "substantive;" thus the legislature would have power to adopt it. More
over, none of the areas-of law dealt with iri Article II have been recon
sidered recently in Flo�ida by either the le�islature or the Supreme Court.
Much of this Article is quite similar to our current law. Neverthe
less �---there are some very s1.gm.b.cari't: changes w!:uch would make the law con
form ·more closely t_o the probable intent of decedents who either die in
testate or whose wills do not expressly deal with certain problems. I refer
here to such sections, inter alia, as: 2 - 102 (increases the share of the
surviving spouse - husband orwife), 2 - 104 (an analogue to the Simult�
neous Death Act), 2 - 106 (adopting "per capita representation" system),
2 - 202 (the argumented estate concept - similar to the taxable estate for
Estate Tax purposes), 2 - 506 (choice of law problems), 2 - 609 (non-exon
eration qf bequeathed or devised property).
The changes which are proposed in this Article, would.not advisely
effect the interests of the Bar, banks or other interested groups.• The
changes would, according to the drafters, the American Bar Association and
the American Law Institute, more closely reflect the intent or a typical
decedent - and that, after all is what we're trying to do.
Neither § 2 - 401 nor § 2 - 401 A is adequate to deal with homestead
in Florida; § 731.27 of the Florida Statutes is quite sufficie�t. Other
than this and perhaps a few minor points, I would have little hesitation
in enthusiastically recoil,Jillending the adoption of Article II.
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Code.

I look forward to future communication and discussion concerning the

Edward S. Grenwald
ESG.�],run
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Jerome H. Stern

LAW OFF!Lr '>

MACKENZIE, CASTAGNA, BENNI.301'-i � GARDNER
':27 <.OLJTH GARDEN AVENUE
P. 0. DRAWER 2137

\X ff

, '\\' \t �1AC/\...E'-.;ZII:

\\JI

'\.

I.( •\.'--iT•\(,>-,_.l.,

p IC

-\f.

' T. B"f�1'.IS1,,.J�

Jc,H,

C

j,R.::,NER

TFLEP' ic·--r 4 12-51�1
ARE.\ ...::C 1:.· f'-13

November 9, 1973
William M. MacKenzie

Honorable Henry P. Trawick, Jr., Chairman
Florida Legislature Uniform Probate
Code Study Commission
Dear Mr. Trawick:
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The Committee on the Uniform Probate Code of the Clear
water Bar Association has made a comprehensive and detailed
line-by-line analysis of House Bill 997 and was prepared to
present this, both--orally and in· writing, to your Commission.
However, we are advised by you that at your meeting in
Miami Beach in October the Commission reached a tentative
decision to move toward Probate reform-with a three (3) -tier
system. Our Committee thoroughly approves and endorses the
direction the Commission's thinking is taking.
The Florida Legislature and the Florida Bar have been
at the forefront in this country in keeping all of Florida's
laws and judicial proceedings streamlin�d. One has but to mention
no fault auto insurance; no fault divorce; non partisan selection
of Judges; the streamlining for the handling of complaints against
the judiciary through the Judicial Qualifications Commission;
the revised Article V to the Constitution and its two tier Court
system are but a few of the outstanding advances that the Florida
Legislature has made without prodding from out of State sources.
No one questions that there is a need for continuous study
of our Probate laws and streamlining judicial procedures. Never
theless, it is essential that our Probate laws and Probate
procedures avail fairness and justice to creditors as well as
to beneficiaries in an expeditious setting. It is the appre
hension of many of us that House Bill 997 in too many respects

-
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gave too much freedom to a personal representative ang not
enough protection -to beneficiaries and creditors.
Aside from House Bill 997, the Legislature of Florida
has been constantly improving our Probate procedures. The
last session shortened the creditors·- period from 6 months to
4 months and the publication period for the Notice to Creditors
.from 4 weekly publications to 2 weekly publications. This same
begislature - perhaps anticipating the adoption of the Women's
Lib Amendment - provided that both husband and wife now have
dower rights in the Estate of the other.
We approve the concept of the summary administration
of Estates of $10,000.00 or less similar to our present non
administration proceeding. In this regard, however, it has
one area in which the present_proceeding can be streamlined.
Before a Petition for an Order that No Administration Is Necessary
may be filed, it is necessary that the heirs or residuary
beneficiaries recite that all bills have been paid-. This is no
problem if there is enough71ol1--piobai:€ money to pay these bills
or if one of the heirs has enough funds of his own to pay the
bills and be assured of contribution from the other heirs when
they receive their·inheritance. However, it oft time·s happens
that there is insufficient non-probate money to pay all the
bills and no heir has sufficient resources of his own to pay
them and thereafter look for contribution from the remaining
heirs upon the latter receiving their inheritance.
(We would suggest that the current proceeding be amended
to dele e the requirement that all bills must be paidJ We would
suggest that the Petition must either allege that all bills have
been p�id (and attach proof to the Petition that the bills �f the
cemetery, funeral home, hospital and attending physicians have
been paid), or, if all bills have not been paid, the Petition
set forth what bills have not been paid and attach copies of the
same. The Order of No Administration Necessary should then direct
that all debtors of the Estate shall pay all assets belonging to
the Estate to a designated Florida resident which may be one of
the beneficiaries and the designated Florida resident would then
be directed to pay these bills and any other proper, lawful bills
of the Decedent of which he had knowledge, filing receipts therefor
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with the Court and distribute the remaining balance to the heirs
entitled to receive the same. The designated Florida resident
would be determined by the Court and if the Court were appre
hensive that the designated Florida resident might not pay the
claim� or make proper ".!istribution, then_the Court would �e
authorized to designate the Clerk of the Court to receive all
the assets of the Estate and make all disbursements. In the
latter case, the Court would authorize- a small fee payable to
the Clerk to cover its services in this-regard.
We also approve the family administration for Estates
of less than $60,000.00 as measured by the taxable Estate for
tax purposes. We understand this concept would be limited to
Estates in which a major part of the assets will pass to a
surviving spouse and lineal descendents and that the format
- will require a Petition to open the Estate proceedings, publica
tion of a Notice to Creditors and judicial supervision of the
c�osing. All of us as lawyers can recall many instances when
there was a single asset in an amount in excess of $10�000.00
and a full administration had to be endured. Clearly,_ the
family type of administration would serve a useful purpose
in �his type of situation.
We understand that full administration following our
present familiar Probate procedure will pertain to all other
Estates not covered by the foregoing. In this regard we think
there is room for further streamlining. With the consolidation
of the County Judge's court into the Circuit Court, there is no
reason why there should be one Guardianship proceeding on
adjudication of incompetency� a second Decedent's Estate pro
cedure in the same Court when death occurs: and a third pro
ceeding in the same Court to supervise the Testamentary Trust
pursuant to Chapter 737, Florida Statutes.
Where there is a pending Guardianship proceeding and
the ward dies, we suggest the law be amended to provide that
the Executor qualify in the same proceeding, before that same
Judge; that the Guardian thereupon turn over to him all the
Guardianship assets then in his hands and file an accounting
with the Court. The Court thereafter would audit the return
of the Guardian and award him the compensation which the
Executor would pay, but there would be no delay in the transfer
of the Estate assets. Where the Decedent's Will contained a
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Testamentary Trust, the Trustee would file a Petition for
qualification in that same proceeding and upon his appointment
and at the close of the Estate administration, the Executor
would turn over all of the assets appropriate to the Trust
to the Trustee, be discharged and the proceeding
-- would continue
in the supervision of the Trust.
We are certain that there are other areas where our
current procedures can be streamlined and the Clearwater Bar --
Association stands ready to assist your Commission in any way
we can in this regard.
House Bill 997 contains a provision requiring the com-- pulsory registration of Inter Vivos Trusts with the Court. We
are opposed to this on the grounds that it violates the very
privacy the Granter seeks to bring upon himself by the use of
an Inter Vives Trust. We presume that the concept of compulsory
registration of the Inter Vives Trust was an outgrowth of the
"augrnerlted Estate" concep-t to attempt disclosure by a Decedent
of all assets that would be subject to the augmented Estate.
We can see no other useful purpose. We think Chapter 737 currently
serves whatever need there might be for Court supervision of the
Trust. Under our present Chapter 737, the Granter of an Inter
Vivos Trust and the testator of a Testamentary Trust can require
Court supervision of the Trust as they determine it necessary.
If they do not deem it necessary, they can exclude themselves by non action on the part of an Inter Vives Trust and by speci
fically exempting the Trust in a Testamentary Trust.
In closing I want to revert our discussion again to
the proposed family administration of Estates. One of the
finest Probate judges that ever sat in Florida was the late
Jack F. White who served as County Judge for approximately
20 years and thereafter Circuit Judge and Judge of the Second
District court of Appeals. I recall small Estates in the
neighborhood of $8,000 to $10,000 - when the non administration
ceiling was $5,000 and where there were bills that had to be
paid. Under the Probate law the County Judge was authorized
to dispense with certain administration steps in small Estates.
Using this as his authority, he devised a procedure whereby the
entire administration consisted of a Petition containing infor
mation similar to that contained in the Petition for Probate
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but also �ncl�d2d an inventory and a recital of the debts of
tr.e Decsdent. T"r.e Order appointed the named personal represen
tative, \vai '/ed the iss'.1ance of Letters Testamentary, ·,✓ai ved the
fiii�g of an Appraisement or Inventory and the publication of
---the Notice to Cregitors and empowered the personal representative
to act. If it is going to be necessary to sell property, the
initial petition can seek authority for that and the Order
___ appointi.::.s the personal represent�_tive can also aut]1orize the
sale. The personal representative thereupon took possession
of the Estate assets, paid all bills, made distribution of all
of the assets of the Estate except a sum withheld estimated to
be sufficient to pay the Executor's commission, attorneys fees
and final Court coats. The personal representative then filed
one petition with the Court which contained an accountin� of
his administration, supporting receipts, included the petition
for determination of fees and the Court entered one Order approving
the accounting, determining the fees, directing that payment of
any excess funds remaining be distributed to the_beneficiaries
and discharging t.he personal representative upon the latter filing
final receipts for the disbursements contained in the Order. It
is our opinion that a procedure similar to this will be highly
suitable for the family type administration.
If our Committee can assist you in any way, please
feel free to call upon us.
Respectfully submitted,

WILLIAM M. MACK"ENZIE
Chairman, Clearwater Bar
Association Committee on
Unifonn Probate Code
w'MM:ph

FLORIDA -HOUSE OF REPRESENTATIV-ES
TALLAHASSEE
COMMITTEE ON JUDICIARY
Jeff D. Gautier, Chairman
John R. Forbe� Vice Chairman
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John F. Harkness, Jr.
Staff Director
The Capitol
Tallahassee, Florida 32304
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Members, Uniform Probate Code Study Commission

_TO:

FROM:

J. Grimsley, Chairman
Subcommittee "C"

DATE:

September 12, 1973

The fi£st meeting of Subcommittee "C" was devoted to
organization and a general discussion of the areas assigned
to said subcommittee. It was noted that some of the topics
as contained in HB 997 do not differ from present Florida ·
law to a great degree.
Staff is beginning a comparison of present Florida law
and HB 997 in the following areas.
1.

Charitable Trust Act

2.

Estate Tax Apportionment

3.

Principal & Income Act

One area -.powers of a personal representative - will be
dependent upon the type- of informal versus formal administra =
tion that is finally decided upon. The powers presently in
HB 997 are broad in nature -since the informal administration
in the Uniform Probate Code is stressed. The subcommittee
,deciqed _to analyze the powers as they are presently... drawn
keeping in mind they may have to be revisited if the informal
procedures are changed.

. - Danje} ,B. Bass ,, '--· ,. -. '· ·
"Gwen S. 'Cherry
Granville H. Crabtree

:� Elaine Gordon
Ralph H. Haben •

Robert M. Johnson
H. Paul Nuckolls
James L. Redman

Jay J. Reynolds
Ronald R. Richmond

Walter W. Sackett, Jr.
Eric Smith
Charles H. Snowden

Members, UPCSC
September :,..2, 1973
Page two

The subcommittee decided to invite experts in the
following areas to address the subcommittee at the October
and November meetings.
1.

Principal and Income Act

2.

Estate Tax Apportionment

3.

Duties of Fiduciaries

4.

Powers of Fiduciaries

5.

Uniform Trustee Powers Act

-6.

7.

-

-

Charitable Trust Act
Multi-party Accounts
---

Dean Henry Finn of the University of Florida Law School
and Mr. Charles Burke are preparing a report for the Real
Property Section of the Bar- on multi-party accounts. The
subcommittee will consider this report in its examination of
multi-party accounts.
It will be requested from all witnesses that they submit
a written report in connection with their testimony. The
written reports will be disseminated to all commission members.
With the concurrence of Chairman Trawick, Article 7,
Trust Administration, will also be examined by Subcommittee "C-''.

